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The Arblorater stated, "The gilevatice Is sustalned, Although the Unlon sesks 2 monetary remedy in the event the
service was found o have viskated the agreements, there Is no evidence the Service hae regularly falled w follow this
voviston of the agreement, therefore, it wonld be nappropriate 1o consider any remeady other than to advise the
Service it Is in violation of fhe Natonal Agreement and the Local Memorandam of Understanding and dhat It should
cease and deslsr in this violation,* .
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in the Matter of Arbitration
Between

Grievant: 7. Backstrom
UNITED STATES POSTAL SERVICE

and

;

i

!
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i Post Office: Dies Moines, [A

|

i Case No: 194C. 31 ¢ 87102156
g

i

BEFORE: Sharon K. bnes
APPEARANCES-

For the 5&?‘%’5&@:_ Stephen J. Thalken, Labor Relations Specialisy Hawkeye Districy,
United States Postal Service, Des Moines, lowa.
Fer the Union: Bruce Clark, President, Jows Postal Workers Union, American Postal
Workers Union, AFL-CIO.
PLACE OF HEARING:  Des Moines, 14
DATE OF HEARING: August 18, 199¢
DATE OF AWARD: August 27, 1998 .
RELEVANT CONTRAUT PROVISIONS: Articles 10, 11, 15 and 30 of the Mational
Agroement; ltems 9 and 10 of the Local Memorandum of Understanding
CONTRACT YEAR: November 21, 1994 . November 20, 1998
TYPE OF GRIEVANCE- Mon-tnlerpretative
AWARD SUMMARY: The language in ltem 9 of the LMOU, clearly stares the parties mtend
employess 10 be gramted choice vacation time based upon seniority and tha reGuests made prior
te March 15 wmke precedence when the maximun aumber sllowed leave as established by the
percentage agreed upon the parties hias not been moet., Accordingly, the Service violsted lems 9
and 19 of the LMOU when it failed o reconsider the Gricvant’s denied request for leave on E%fiag

24 and 235, 1997, since the masumumn number off an those days was less than the number
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established by the percentage.  Accordingly, the Service is orderod to cease and desist in ite

viclation of these ap

/

Sharon K. Imes, Arbitrator

THE ISSUE:

Did the Service vislate Articies 10, 11 and 30 of the National Agresment and Tem 10 of
the Locat Memorandum of Understanding when it denjed the Grievan! leave on May 24 and May ‘
25, 19977 If so, what is the appropriate yemedy?

STATEMENT OF THE CASE:

On March 15, 1997, the Grievant, a flat sorter machine eperstor in the Service's Des
Moines, fowa facilities, applied for leave on May 24 and 25, 1997, On March 18, the request
was é@ﬁ%éé by the supervisor who gave mutimum number ofl 8 the reason for the denial, On
April 11, 1997, ancther employee reguested leave for May 24, 1997 and the request was
approved that same day. On that same dar, #eording 10 the Grievent, she resubmitted her
request for leeve on May 24 and 25, 1997, and it was again denjed. Even though the date the
Grievant sintes she resubmitted hey request 15 challcnged by the Service, the Service agrees the
tequest was submitted no Iater than May 11, 1997, On May 21, 1997, a grievance was filed
alleging the Service had violated the National Apreement and the Local Memorandum of
Understanding when it denied this leave to the Urievant. It is this matter which is befare the
ariitrsior,

&é’éﬁ‘?@ﬁ? CONTRACT PROVISTONS:

Acticles 10, 11, 15 and 30 of the National Agrecment: ltomms 9 and 10 of the Local
Memorandum of Understanding
POSITIONS OF THE PARTIES: ‘

The Union asserts Articles 10 and 11 of the Natiopal Agreement; lrem 10 of the Loca!l
Memorandum of Undesstanding, and the Annug jieave Selections Policy dated April 18, 1982,

were violsled by the Service when it failed 1o ask the Grievant if she wanted Mey 24 and 25,
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1697, off afler a lesve opening occurred since she had mitially requested the time by March 15
and sim:&@& employee granted one of the days roquested that date afler March 15, The Union
declates not only is the Service
Ty o the practice of

‘s action a violation of clear conteet language buv that it is
ng prime time when an
bpening occurs and the percentage has not been met, & practics which has existed since 1988 i
this installation. Az a semedy it seeks not only that the grievance be sustained bur that the
Crievant be swarded fifty percent additional pay for ench hour worked on May 24 and May 25.
The Service me ® there i3 nothing

ing au employee a request denied dur

in either agresment which requires it to recons atmeal leave, I,

adds, further, that there i3 no evidence that the praciice asserted by the Union exists, Continuing,
it declares it properly granted the other emplovee the leave reques
was made after April 11; was treated as incidental leave and was denied based on the ne
the gervice. Finally, the Service urgss that even if a violation is found, the remedy sought by the
Umion is inappropriate and should not be granted,
DISCUSSION:

In Joint Bxhibie 2, the grievance chain, the violation slleged ot Step 1 of the grievance

od since the Grievant's request

ds of

process was thet the Crievant's denisl for time off wquested prior to March {5 was not
reconsidered when an employes left the section and lefl an opening in the prime fime percentags;
thet another smployes whoe, on April 1, 1997, submisied a request for leave on one of the rwo
days denied the Grievant was granted that lzave, and that the Grievant wase stil} denied leave on

May 25, 1997, even though the prime time percentage was not met. In Steps 1, 2 and 3 of the

rievance protedure, the Service ook the position that there are no comtractus] provisions thar
& B =

require management 1o reconsider prior vrequests for prime time snnpal lemve, when a person bids
out of the section,
During the hearing, because there was evidence the Grievant resubmitied hey reguest, the

Service charged the Grievant could nol bave possibly resubipitted o request for leave on those

two days within the five calendar days required for a resubmivted request 1o have priority over

incidental leave requests and asserls, therefore, her request was properly treated as & request for
<&

incidental Jeave, Based upon evidence in the record, it becamne apparent that even though the

Uiricvant maintaing she bad re-submitted her request for the two days on April 11, 1997 {1 was

.
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more tian likely that it was not resubmited untii May 11, 1997. This conclusion is based Bporn
ing in the prme time percentage could not have occurred until afier Aprii

30, the closing date on the bid, which caused an employee to leave the section. This conslusion

resubmitted and ther the supervisor who received the notice dated it May 1}, 1997

ently, if the only question before the srbitrator wers whether the Service violsted the
cnit and/or the Local Memorandum of Understanding when it granted another
er would be in
ent cited refers
5 where an employee has been told part of the leave requesied is available but pot ali of
it. In this dispuie, the Grievant was not advised that any part of the leave she requested was

al leave or the Grievant’s request for incidental feave, the

ive. That is not the question, however, since the five day require

aveilabie,
The issue in this dispute is, 8s the Unjon has assored, whether
reconsider requests for cholce vacation made prior 1o March 15 and denied when, later, the

maximum mamber of employees aliowed off on one of those denied days is iess than the number
set by the percentage. Afler reviewing the record, it is concluded that frems © wnd 10 of the
LMOU do require management to do so, oven though the Service takes the position that there is

ement or the LMOU which requires it to revien such

2

Item 9 in the LMOU addresses the maxinmum number of coployees who shall receive
leave each w
the parties intend emplovees o be graning

g the cholce vacation period. The language in this provision cloarly states
cholce vacation time based upon senlority and that

requests made prior to March 15 wke precedence when the maimum number allowed leave ae

54

established by the ge agreed upon the parties has not been met, Paragraph A emablishes

! As support for lts position, the Service subimitted o number of arbisration decisions, A review of those decisions,
howsver, Indicsrss nons spocifically des! with the ksue in dispute at this facility since alf of them gddress language
contained in other LMOUs and the laguage contained in thise LMOUs s not the same as dwt eastained in this
sz, Ope desl with the Sorvics’s obligation under a LMOE! with regard 1o incldental leave: snother concludod e
LMOU which sliowed employees sdditisnal chaices 10 Ume off based upon seniority when sl empioyees have
received entiilements was i conflicr with the MNagionsl Agreement snd that the Mational Agresment took precedence
sinoe the languuge in the LIMOU was no neatidatory: the third concluded that nefther the Mations! Azreement or the
LMOU required thes employess must be granted more thaw three weeks vocation duiring prime dme, and the founh
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the percentages for determining the maximum number of employees who shall be gramted
applied for leave each wesk, Paragraph B scis the maximum number of employess whe shall
receive leave ench week based upon the percentages, and paragraph C states the formmula set forth
inr the previous two parag

bs shall apply o “those empioyees who bave submitted choice
vacation period leave requesis on or before March 15 of the current leave vear.” The word
“shall” in paragraph A and C requires the Servies 1o grant requests for choice vacation period
made by employees before March 15 up to the maximum number of emplovees sllowed off as
determined by the mgage agreed upon by the parties. This means that when thet number hus
aot been met, even though it is b

leave the sectlon, or even simply retum the day (o menagement, mapagement has the obligation
t offer the available day to employees who had requested the day prior 1o March 15 and been
denied that day becsuse the percentage had boen met 2
 Based upon the above conclusion, it must also be concluded that the Service did violate

frems @ and 10 of the LMOU when it did not offer the Grievant May 24 and 75 once the pumber
allowed off became less then that established by the perceriage. Further, the fact that one of the
days was offered 1o another employee whe had applied for one of the days off as incidental leave
only exacerbates the violation since management is required under these two Itemns to offer the
days whether or not there hss been & request for incidental jeave,

Consequently, based @sz}n the parties” arguments, the evidence and the above discussion,
the following award is issued:
AFARD:

The grievance is sustined. Although the Union sceks a monetary remedy in the event
the Service was found to have violated the agreemonts, there is no evidence the Service has

regularly falled to follow this provision of the agreement, therefore, it would be inappropriste to

soncladed thet the LMOL allawed otdy swo shaices not to cnceed the Hinite se by the Mational Agrecment Juring
tie choice period and thar all sther jeuve beyond dut must be sonsidured incidental leave.

£ This tinding i Bether supsoried by the sractice which sxiss botween the parties w% s exompiified i the file
serorendumn doted April 25, 1988, which sies W e peccentage is not fifled by first and zocond vacation
choices, annual laave will be approved for those who tave submiitred roquests prios 1o March 13, by senfority, up to
B appropriam percentage.” While this semence ducs ot specifically address whar mizy happen whes the numbor
sllowed off becomes fess than the peroitage ety thas March 15, & wgether with fhe tespbmisslon polioy,
ssteblishios due & ¥ e partios” lntsny 5o 2low emmployers whe sppdy for choiee vatation prios 1o March 15 ty b
#ble to have first choios regarding leave during choice vacation perinde.

Buse an empioyec wio had beon granted a day of feave mey .
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