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between GRIZVANT: M. Fenimore
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BEFORE: Eopwin H. BENN, Arbitrator

APPEARANCES:

For the U. 5. Postial Service:  Sylvia Morris, Labor Rﬁlaﬂcn%@oecia}ist

S/
Carl Casillas, National Businggs Aggﬁ
a5

For the Union:
Place of Hearing: Des Moines, lowa Er &S
SN
Date of Hearing: October 23, 1996 ;i; -
2 B
Date of Award: November 23, 1996 S5 &3
58 00w
Relevant Contract Provisions: Article 33.2
Contract Year: 1984
contract

Type of Grievance:

The grievance 1s sustained. It was arbitrary for Management to conclude that
under Article 33.2 there was an “appreciable difference” between Grievant and
the junior employee awarded the Express Mail Technician position in dispute
in this case. As a remedy, Grievant shall be awarded the Express Mail
Technician position retroactive to the date the position was given to the junior
ermnployee and Grievant shall be made whole in all respects which shall include
loss of any pay (including overtime) as a result of not working in that position.
Grievant shall also be entitled to out of schedule pay for any differences in
hours between the Express Mail Technician position and the positions

Grievant has worked since 14 days hefore this grievance was filed.
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1. ISSUE
Did Management violate the Agreement when it failed to award the posi-

tion of Express Matl Technictan to Grievant Marilyn Fenimore? If so, what
shall the remedy be?
0. FACTS

. This dispute arises at the Des Motnes, lowa facility and concerns the
awarding of a position to a funior employee.

Grievant, a PS-6 Consumer Affairs and Claims Clerk, has a sendority
date of March, 1980. Jt. Exh. 11, Christina Mozena, a PS-6 Bulk Mail
T&Mﬁm. has a seniority date of March, 1987. Jt. Exh. 10.

By letter dated December 6, 1884, Management awarded a posted PS-6
_Express Mail Technician (Relief & Pool} position to the funior Mozena over
Grievant even though both scored 70 points as reflected on the Qualifications
Rating Sheet for the position, Jt. Exhs. 6, 7, 12,

The Union grieved and a Step 1 settlement resulted in the appointment
of a review commitiee. Jt. Exh. i?.;‘ The review commitiee then examined the
qualtfications of the candidates.

In pertinent part, the Qualifications Rating Sheets for Grievant and
Mozena revealed the following scores (Jt. Exhs. 8, 9):

1. Provides technical information to customers, 3.7 4
affected units, and Postal employees.

I Aside from Grievant and Mozena, another employee, Robin Worley, was
considered for the position. Jt. Exh. 15.
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2. Responds directly, in writing or over the 5 4
phone, to inquiries about service features.

3. Recetves and processes customner Inquiries 5 B
and complaints; investigates causes of service

fatlure and prepares written detafls, Provides

follow-up contact to locate lost missent Express

Mail shipments. Recommends changes as

needed.

4. Provides other Express Mail Service offices 5 3
with information relating to service commit-

ment brregularities, proof of delivery receipts,

verification of claims, customer rregularities,

cte.

5. Reviews Express Mall service claims for 5 5
postage refunds and merchandise/document re-
construction insurance.

6. Recelves reports and data relating to 3.5 3.2
International Express Mail Service and prepares

International Express Office Report. May re-

view dispatch and receipt manifest and initiate

inquires. May investigate and prepare replies

for international Inquiries and bulletins of veri-

flcation.

7. Recelves changes to routes; updates all 3.2 5
records, flles pertinent change information and
notifles appropriate units.

B. Prepares required reports. 3 5

9. May provide technical guidance and oversee %4 3.5
Jower ievel employees.

10. Requisitions, receives, and stores supplies, 4 4.5
material and equipment. Processes supply or-
ders and maintains records.

11. Performs other job related tasks in support 4 5
of primary duty,

An interview was conducted with Grievant receiving a score of 25.5 and

Mozena receiving a score of 27.3. 14
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After appropriate weighting calculations were performed as required by
Section 4 of the form, Grievant had a score of 82.6 and Mozena had a score of
85.82. Id*

Human Resources Associate Janet Hiney served as the Chair of the re-
view committee. When asked how Grievant and Mozena compared, Hiney an-
swered “fairly close.” When asked if she saw any noticeable differences between
Grievant and Mozena, Hiney testified that as far as knowledge. skill and ability
were concermed, Grievant and Mozena were "extremely close”,

Mozena was again selected for the posttion. The sclecting official, then
Manager Postal Business Center Joyce Campbell Arnold, testified that after re-
viewing the results from the review board, the scores confirmed that Mozena
was the best qualified candidate. Arnold also testified that Mozena was se-
lected because of her strong HR skills. Amold described Mozena as confident,
responsive and enthusiastic. When asked if both Grievant and Mozena were
qualified for the position, Arnold stated that they were. When asked for the
differences were between the two candidates, Armold responded that she was
looking for responstveness and communications skills which were vital eritical
factors {in Mozena's favor.

This grievance followed.

Article 33.2 states as follows:
ARTICLE 38
PROMOTIONS

B & k]

2 The third candidate, Worley, achleved a score of 39.84. Jt. Exh. 16,
givsn the disparity in scores, the only two viable candidates were Mozena and
rievant.
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Section 2. Craft Promotions
When an opportunity for promotion to a craft position exists
I an mstalianon, an announceisent sliall be posted on of
ficial bulletin boards soliciting applications from employees
of the appropriate craft. Craft employees meeting the quali-
fications for the position shall be given first consfderation,
Qualifications shall include, but not be limited to, ability to
perform the job, merit, experience, knowledge, and physical
ability. When there are qualified applicants, the best quali-
fled applicant shall be selected, however, if there {s no ap-
preciable difference in the qualifications of the best of the
qualified applicants, and the Employer selects from among
such applicants, sendority shall be the determining factor.

The question in this case 1s whether there was an “appreciable difference”
between Mozena and Grievant that justified Management's selection of the ju-
nior Mozena over Grievant? [ find there was not.

I must take into account Management’s right under Article 3 “[t]o pro-
mote, ... [and] assign ... employees”. That right 1s heavily factored into the de-
termination under Article 33.2 concerning whether there is an "appreciable
difference” between candidates. Because this case involves the exercise of a
managerial prerogative in determining the existence of an “appreciable differ-
ence” between candidates, the real guestion in this case is whether
Management's decision was arbitrary—Le., whether there s a "rational basis”
for Management's determination that there was an “appreciable difference” be-
tween the junior employee Mozena and Grievant.2 1 find there was no such
“rational basis” for Management's determination and. thus, the managerial
decision was arbitrary.

Putting aside the fact that the first tme through the evaluation process.

Grievant and Mozens had identical scores of 70 and vet the junior Mozena was

i See generally, my award in C7C-4M-C 30920 (1994) and cases ofted
erein.
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chosen, after the initfal gnet;an{:e was filed and settled, the second time
through the process Grievant scored 82.6 and Mozena scored 85.82—a differ-
ence of 3.22 points amounting to a difference of less than 4%. Examination of
the 11 categories sect forth above on the Qualifications Rating Sheets for
Grievant and Mozena shows the employees to be very similar, to say the least,
If the interview scores are considered for Grievant and Mozena {25.5 and 27.3.
respectively), the difference between the two candidates is only 2.3 points.
Throw into the mix that the Chair of the review comunittee, HR Associate
Hines, testified that Grievant and Mozena were “fairly close ... extremely close”,
there is just no rational basis for Management to conclude that there was'an

4

“appreciable difference” in Mozena's favor.™ Because no rational basis existed,

that decision was arbitrary.

Given the above, because it was arbitrary for Management to conclude
that there was an “appreciable difference” between the Mozena and Grievant,
under Article 33.2 senlority is therefore the governing factor. Because Grievant
had seven years senfority over Mozena, the Express Mail Technician position
should have been awarded to Grievant.

4 “Appreclable” is defined as “considerable”. The Random House Dictionary
%fthe English Language (2nd ed.).

At the hearing, the Service argued that Article 33 does not apply because
no “promotion” was involved In this case (Grievant, a PS-6, sought the Express
Mail Technician’s position which was alsc a PS-6), That is new argument not
raised during the handling of the grievance which cannot now be considered.
See NC-E-11359 (Aaron, 1984) at 3-4:

It 1s now well settled that parties to an arbitration under a
National Agreement between the Postal Service and a signa-
tory Union are barred from introducing evidence or argu-
ments not presented at preceding steps of the grievance pro-
cedure, and that this principle must be strictly observed.
The reason for the rule is obvious: neither party should have
to deal with evidence or argument presented for the first time
in an arbitration hearing, which it has not previcusly con-
{footnote continued on next page]
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As a remedy, Grievant shall be awarded the Express Mai! Technician po-
sition retroactive to the date the position was given to Mozena and Grievant
shall be made whole in all respects which shall include loss of any pay
(including overtime) as a result of not working in that position. Grievant shall
also be entitled to out of schedule pay for any differences in hours between the
Express Mail Technician position and the positions Grievant has worked since
14 days before this grievance was filed.
IV, AWARD

The grievance is sustained. It was arbitrary for Management to conclude
that under Article 33,2 there was an “appreciable difference” between Grievant
and the junior employee awarded the Express Mail Technician position in dis-
pute in this case. As a remedy, Grievant shall be awarded the Express Mail
Technician position retrcacﬁ;re to the date the position was given to the junior
émpieyee and Grievant shall be made whole in all respects which shall include
loss of any pay {including overtime) as a result of not working in that position.
Grievant shall also be entitled to out of schedule pay for any differences in
hours hetween the Express Mail Technician position and the positions
Grievant has worked since 14 days before this grievance was flled.

T 14 TS

Edwinn H. Benn
Arbitrator

Dated: November 23, 1986

af footnnte]

sidered and for which it has had no time to prepare rebuttal
evidence and argument.

indeed, a review of the grievance documents {Jt. Exh. 2} shows that the

Service steadfastly maintained that it complied with Article 33.2 and never as-
serted that Article 33.2 was not applicable.

LI g
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MAKE MANAGEMENT PAY

If they intentionally violate the National
Agreement they should pay for it. Unfortunately ve
can't justify a monetary award in every remedy, bhut
we alvays should if it's possible to do so. The
remedy should aiways begin with the simple,
obvious, and corrective language, but "make whole”
and "out of schedule” pay should follow if
involved.

T recently sent two arbitration decisions and
a post hearing brief defining chances to obtain out
of schedule pay for certain violations. The two
decisions involved management not awarding a bid
once it was posted, and abolishing a job that we
proved was needed and still worked.

I have subsequently received two other
decisions from two different Arbitrators that also
have granted out of schedule pay for different
reasons. ©One of the issues involves four years of
higher level as well as out of schedule pay for the
entire period, because the grievant should have
been awarded the position as "best gualifiedr".

The second case 1lnvolves the improper posting
of non consecutive days off when it could have and
should have been posted as consecutive days off.
These two decisions could total seven years of out
of schedule pay depending on who gets the
consecutive days off bid. The grand total of all
four decisiong could exceed $250¢,000.00.

These kind of cases can't be wvon with 3 few
minutes of effort, it takes hours, davs, and even
weeks of work to succeed bacause we have the burden
of proof. If you have a good case in these aress,
take the time, the resultsg are wvorth it. In fact
even more important than the money is getting
management to do it right through fear of ths
money. I don‘t care what they say, money talks.
and our stevwards need Lo know that.

Post hearing briefs weare filed with sach of
these cases. If you want copies of them or capies



of the previous package please advise. The address
is G-6193 Miller Hd., Suite 2, Swartz Creek,
Michigan 48473, and the phone number is (810)
£35-8033.

In Union Brotherhood,

S 7

Leo F. Persails
National Business Agent
Clerk {raft, Chicago Region
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In the Matter of the Arbitration

hetween GRIEVANT: P. Glds
UNITED STATES POSTAL SERVICE POST OFFICE: lackson, M]
and CASE NO.: J90C-41-C 91031281
C7C-4M-C 30920
AMERICAN POSTAL WORKERS {Promotion)

U~NioN, AFL-CIO

BEFORE: EpwiIN H. BENN. Arbitrator
APPEARANCES:

For the U. S. Postal Service: Charles McAtee, Labor Relations Specialist

For the Union: Leo Persails. National Business Agent
Place of Hearing: Jackson. Michigan
Date of Hearing: July 19, 1992
Dates Briefs Received: Julv 28, 1994 (Service); August 12, 1994 (Union)

AWARD: The grievance is sustained. The evidence shows that the Service awarded a
day shift Accounting Technician position to an employee with 10 years less senjority than
Grievant even though there was only a one point difference between Grievant and the ju-
nior employee in one of nine raied categories on the Qualifications Rating Sheet for Best
Qualified Positions as assessed by the Reviewing Committee (and only two points after
weighting) and Grievant and the junior employee were similarly identical in eight of nine
categories as assessed by the Selecting Officer. Nevertheless taking into account the due
deference which must be given to Management's decisions, in this case it was arbitrary for
the Service to conclude that there was an “appreciable difference” between Grievant and the
junior employe under Article 33.2 50 as to justify the awarding of the position to the junior
employee. As a remedv. Grievant shail be entitied to the difference between what he
earned and what he should have earned in the higher level Accounting Technician position
for the period October 20. 1990 (the effective date of the awarding of the position to the
Junior employee} until February 19. 1994 (when the Accounting Technician position was
reverted and Grievant assumed the successor position) as well as out of schedule pay for
the period November 16. 1990 (when Grievant's former position was abolished) until
February 19. 1994 for all davs when Grievant had to work jobs with different hours than
the day shift Accounting Technician position.

: AW
Edwm H. Benn
Arbitrator

Date of Award: September 4, 1994
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P. Olds - Jackson, MI

ISSUE

Did the Service violate the Agreement

L.

when it did not award Grievant Philip
Olds the best qualified position of
Accounting Technician effective October
20. 19907 If so, what shall the remedy
he?
i, FACTS

This dispute arises at the Jackson,
Michigan facility and involves the
awarding of a best qualified Accounting
Technician position to an empiovee with
10 years less seniority than Grievant.
The Accounting Technician's job in dis-
pute was posted to accommodate the
Electronic Time Clock svstern which was
being installed at Jackson in 1990,

Effective October 20, 1990. the
Service awarded the Accounting
Technician Level 6 position (scheduled
0550 1400)
Metheringham rather than Grievant. See
Ju. Exh. 6. At that timme. Grievant had
been the Head Timekeeper at Jacksoen for

hours t0 to Martin

nine vears (scheduled hours 0600 to
1430—see U. Exh. 8) with a seniority
date of Apnl 8, 1968. Metheringham,
who at the time held the positicn of
General Clerk. Level 3. had a seniority
1978, See Jt. Exh 7.

As posted. the Accounung lechnician

date of June 17.
Nouvce of Vacancy {Jt. Exhu 6) stated the

duies:

MAIOR ASSIGNMENT: Computer
mput. and abiliny (o mamtam fes of

Page |

required support documentation for the
Electronic Time Clock system. Must
perform these duties accurately, and in-
dependenty.

MINOR ASSIGNMENT: Other duties
as assigned within Administrative
Finance unit.:

To make the selections, the Service
uttlized the a Review Committee and a
Officer. The Review

Committee members were Acting Director

Selecting

of Finance Brown and Manager,
Accounting and Budget James
Schmalbach.” The Qualifications Rating
Sheet for Best Qualified Positions (Form
1796) prepared by the Review Committes

for Grievant and Metheringham (Jt.

Delivery Retail Analyst James Hillen was
responsible for implementauoen of the ETC sys-
tem at Jackson. Hillen testified that he envi-
sioned the Accounting Technician's job to be
structured as 40% timekeeping responsibifities
and 60% accounting functions. Metheringham
restifted that timekeeping responsibilities in the
position consumed between two and four hours
per day, but those times varied. Acung Director
of Finance Donna Brown similarly testified that
the position was not established strictly for
timekeemng responsibilities because there was
not enough work for a full tme tmekeeper.

However, contrary to the testimony of
Hillen, Metheringham and Brown, from the face
of the posung, the major area of responsibility
clearly appears to be a timekeeping function ai-
though under the ETC. The plain reading of the
posting will have to govern this dispute. See
#.g.. Articke 37.3.F 12 ("Normally, the success-
ful bidder shall work the duty assignment as
posted ...} See alse, the Step 2 denial (Ji
Exh. 2} where the Service states that “{ithis
(ETCY system required am  Accounung
Techaieian, PS-06, best qualified position be
posted . ihereby Turther indicating that the new
ETC system and not addiional accouning func-
lons was the driving force for the posting.

Brown wstified at the hearing, Schmalbach
did not.
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Exhs, 12(a), 13{a)) showed the following differences between the two candidates
for “Knowledge. Skills. Abzlities. highlighted]:
Experience & Other Reguiremenis™ [with
GRIEVANT
Identification of Requirements ' Points| Measurements
5 ? Used
Ability 10 mamntain records. and prepare reports 3 i Tinekeeper
Ability 1o interpret instrucnons 3  Timekeeper
Abtiitv to perform basic arithmetic compuiations 3 " Timekeeper
Ability to use office machines such as caiculator. adding machine. | Calculator/ypewrser
or any other equipment 4s appropnate 3 at P.O.
Experience in:
17 accounting, pavroll. accounting machine operaung 3 Timekeeper
2} maintaining or exanuning records 3 Timekeeper
3y other refated work which provides knowiedge of specialized
accountng 2 Timekeeper
Six (6 months specialized experience reiated to the accounting
technician position 1 Timekeeper
Ability to work independently 3 Timekeever
Y N N
Identification of Reguirements Points; Measurements
Used
Ability 10 maintan recordas. and prepare reports 3 DSIS/CDSS at P.O.
Repornts for own
business
Ability 1o interpret msirucuons 3 DSIS/CDSS at PO
Runs own business®
Ability to perform basic anunetic compuiations 3 I DSIS/CDSS at PO
| Runs own business
Abtlity to use office mactunes such as calculator, adding machine. 3 | Some computer ex-
or any other eguipment as appropriae perience calculator/
typewriter P.O. &
{ owin business
Experience 1
Iy accounting, pavroil. accounung machine operatung 3 Own business Some

- P.O. umekeeping

31 other refated work which provides knowledge of speciadized
acouning

b

2} MmAnLAming O eXamining records I | DSIS/CDSS
¢ Reports for own
. business

| Own business

Six (6) months specislized experience related to the accounung
rzehinicion position

Runs own business

Ability 10 work independentiv

(R [

* Runs own business

Metheringham had 2 haming cage business,
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P. Olds

Then Supervisor Administration tand
now Postmaster) Maria Gil was the
Officer. Gil
Metheringham over Grievant. Gil testi-

Selecting chose
‘ied that in making the seiection she used
the Qualification Standards. the Form
991s, the Review Committeg's scores on
the Form 1796s, the emplovees’ official

folders, their attendance records and fur-
ther spoke with supervisors.

Gil completed her own set of Form
1796s for the Metheningham and Grievant
(Ji. Exh. 12(b} and 13(b)) summarizing
her assessments of the candidates which
show the following [again, with differ-
ences highlighted]:

Identification of Requirements - Demonstra- | Measurements
: tion Used
Ability to maintain records. and prepare reports ves timekeeping
Ability 10 inerpret iastructions ves
Ability to perform basic anthmetc computations ves
Ability to use office machines such as caleulator, adding machine, ves calculator in
or any other eguipment as appropnate timekeeping
Experience in:
1) accounting, pavreil accounting machine operating ves
7Y maintaining or exanuning records ves
3y other related work which provides knowledge of specialized |
accounting no
Six (6) months specialized experience reiated to the accounting ves ' limekeeping
rechnician position
Ability to work independentiv ves
Identification of Requirements i Demonstra- | Measurements
tion Used
Ability 1o mamtain records. and prepare repors ves DSIS/CSMDS
Ability to inferpret instnuctons ves
Abilitv to perform basic arthmenc compations ves
Ability 1o use office machunes such as calculator, adding machine. yes
or any other QUIpMent us appropriate ’
Experience i
1y accounting, pavroll. accounung machine operating ves . Own busi-
! ness/annex re-
— : __sponsibilities
21 maniging of eXanuning records ves
3y other refated work which provides knowledge of specialized
gFrcounung ves
Six (67 months speciakized expenence related o the sccounung ves
rechnician posiion ) i
Ahility o work indepengenuy ves
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On Grievant’s Form 1796 prepared
by Gil (Jt. Exh. 12(b)). Gii further stated
that Grievant’s “attendance” was “'poor -
improving to fair” and his “attention 10
detail” was “poor - tmekeeping errors-
repeatedly”. However. Gil testified that
Grievant was not disciplined for atten-
dance problems at that time. Nor was
Grievant disciplined for aliegedly making
erTors.

Metheringham’s Form 1796 prepared
by Gil (Jt. Exh. 13(b}) has the comments
by Gil that Metheringham's “attendance”
was  “good” and that for
“accuracy/attention to  detail.
Metheringham was “more responsible
than Carrier supv. [IIf given job wiil
complete. [E]xtensive use of computers-
very accurate per W Callagh.”

Gil testified that she selected
Metheringham over Grievant because
Metheringham had a good amount of
computer knowledge. good attendance.
Metheringham's supervisor spoke highly
of Metheringham, Metheringham had
more responsibility than some supervi-
sors and he patd close artention to detail.
With respect 10 Grievant. Gil testified that
Grievant's attendance was “improving .
Cirtevant could “do the job™. but did net
g0 out of his way to find other things w0
do. and Grievant worked independent]y
“some of the tme”

By letter dated Cctober 19, 1990 (U,

Exh. 13, Grievant's position was aboi-

ished effective November 16, 1990.
Grievant was then reassigned from days
to mights (10:30 p.m. to 7:00 a.m.).
Effective February 19, 1994 Grievant bid
mto a Level 5 Clerk's posiuon with hours
of 0600 o 1430. See U. Exh. 2.
According to the Union. that position
(ETC Timekeeper) replaced the Level 6
Accounting Technician's position held by
Metheringham which was reverted as
Metheringham was promoted into super-
Vision.

1. DISCUSSION

A. The Merits
Int relevant part, Article 33.2 states:

Section 2. Craft Promotions

When an opportunity for promotion o &
craft posmion exists in an installation.
an announcement shall be posted on of-
ficial bulletin boards soliciting appiica-
fiens from emplovees of the appropriate
craft. Craft emplovees meeung the
qualifications for the posttion shall be
given first consideration. Qualifications
shall include. but not be limited to.
ability to pertorm the job, merit, expe-
rience. knowledge, and physical ability,
Where there are qualified applicants. the
best qualified applicant shall be selectad:
however, if there is no appreciable dif-
ference in the gualificatiens of the hest
of the qoalified applicants and the
Empiover selects from such applicants.
serorty shall be the determining factor,

For purposes of this dispute. the key
phrase is ... if there is no appreciable
difference in the qualifications of the bess
of the qualified applicants and the
Emplover selects from such applicanis.

sentority shall be the determuning factor.”
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The specific question in this case 1S
whether there was an “appreciable differ-
ence’ between the junior employee
[f so.

Grievant's ten years greater seniority did

Metheringham and Grievant.

not warrant the awarding of the
Accountant Technician position 10
Grievant.

Based on the evidence utilized by the
Service at the time of the selection. I find
no “appreciable difference” existed be-
tween Metheringham and Grievant so as
to justify the Service's awarding the
Accounting Technician's position to
Metheringham.

Article 3.1(B) states the Service's
managerial prerogatives “[t]o ... promote.

fand}
Therefore, determining whether there was

assign emplovees”
an “appreciable difference” between
Metheringham and Grievant was a man-
agerial determination on the part of the
Service. As such. due deference must be
given to that deterrmination.

But, managerial determinations are
not unfettered rights possessed by the
Service which are immmmune from review.
In my capacity as an arbifrator. it is not
my function to second guess
Management’s determinations or to sub-
stitute my judgment for that of the
Service. Article 3 makes ot clear that the
Service has great latitude in runmning s
business—>Management runs 118 business

and pot the Union or an arbirraror,

Page 3

However, while Management decisions
are not subject to arbitral review on a de
nove basis. those decisions are subject ©
scrutiny on the limited basis of determin-
ing whether the Service acted in an arbt-
trary fashion.” To determine the exis-
tence of arbitrary conduct, the question 18

whether the action had a rational basis.”

q
See A-W-1012 (Tobin. 1973) cited by the
Service at 56

Under promotion clauses of this
type Arbitrators have held that in order
to avoid seniority considerations in
promotion cases it is necessary for the
most qualified candidate o be substan-
trally superior with respect 10 qualifica-
tions relative to other candidates.

] * *

When the Emplover selects the hest
gualified applicant, and his decision is
challenged. he must be able to prove
that the selectee was substanually berer
qualified, or in the alternative that senior
candidates were not gualified. This bur-
den reguires the Emplover to show that
he followed prescribed selection proce-
dures, and that hus selecuion was neither
arbitrary, capricious or discriminatory.

See also, Elkournt and Elkourn:, How
Arbirration Works (BNA, 4th ed.), 462:

Even where the agreement expressly

states a right in management, expressly

gives it discretion as to & matter, or ex-

pressly makes it the "sole judge” of a

matter, management's action must not

be arbitrary, capricious. of taken in bad

faith.

Compare. cases ciied by the Service C4(-
4A4-C 6940 {Dobranski, 1986) at 8 ("A qualified
appitcant who s not selected for such posiion
and who wizhes 1o challenge the selection of an-
otfier emplovee through the grievance process has
the burden of establishing through clear and con-
vincing evidence that a viclagon of the provision
coourred. ™, CICHH-C 20207 (Roumell, [985)
at 11 the Unlon must bear the burden of prov-
ing that the grievant is the best qualified of all
appHcanis appiying for the positon.™).

See South Central Bell Telephone Co.. 32
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[ can find no rationai basis for the
Service’s determination in this case that
there was an “appreciable difference”
between Metheringham and Grievant so
as to justify the Service's awarding the
Accounting Technician's position 1o
Metheringham.

First., Grievant and Metheringham
were assessed and evaluated by
Management pursuant to Section 523 of
the EL-311 Handbook.® The

LA 1104, 1109 (Platt, 1969y .. [Alction is ar-
bitrary when it is without consideration and in
disregard of facts and circumstances of a case.

witheut rational basis, jusuficancn or excuse™s

6 The EL-311 provisions state. in relevant

part:
525 Selection Procedures
* * *®
525.13 Best Qualified
Positions. The qualifications of the
eligible applicants are reviewed. com-
pared. and ranked. Ther. on the basts of
total gquaiifications, the best qualified ei-
igible iz idenufied and selected.
525.23 Rating.
328,231 For each employee being
considered. prepare 2 Form 1796,
Qualifications Rating, iisung all rele-
vant quatificauons ...
*

£25.3 Ranking

525.31 Determining Factor.

{f the position is one to be filled by the
best qualified applicant. the Forms 1796
rmust then be arranged in rank order and
selection shall be made from among the
hest qualified candidates. ...
325.32 Method of Ranking.
recommended method of dong the fina
canking is (o ascribe numencal vatugs o
zach of the columns in pan C of the
form. The values should be determined
orior o the posung by mutual agres-
ment among the personnel officer, the
apponting officer, and the otficial re-
sponsible for the funcnon 1o which the
position (s assigned.  Extra weight

A
%

et
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Qualifications Rating Sheets for Best
Qualified Positions (Form 1796) numeri-
cally scored by the Reviewing Commuirtee
for Grievant and Metheringham (Jr
Exhs. 12(a) and 13(a)) show that both
Grievant and Metheringham were rated as
“Applicant is Qualified”. [d. Further.
Grievant and Metheringham had idenrical
scores in eight of the nine rating cate-
gories. The oniy difference between
Grievant and Metheringham in those rat-
ings appeared in the “Six (6) months
specialized experience related to the
Accounting Technician Position” category
where Grievant received a “!” and
Metheringham received a 27, Each cate-
gory can receive between a “17 and 57
rating and further given that there are nine
categories, the total possible score 1s 45,
Before weighting {which vielded a two
point differential-—see note 7. infral.
Metheringham received a "257 and
Grievant recetved a “24". Thus, in the
scoring by the Review Commitiee. the
differences between Metheringham and
Grievant was mimimal.

Second. notwithstanding the lack of

difference exhibited by the Reviewing

should be given 1o the elements checkad
in column B, The values should be pn
in writing and become part of the docu-
meniation of the ssleciion process.
After all the elemens for all the candi-
dates have been evaluated. the numencal
values previousty established should be
given for each mark in section C and the
total computed. The candidates may
then be ranked in order of score.
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Commirttee. even though the Selecung
Officer Gil testified to Metheringham s
superior qualifications, her written sum-
mations of Metheringham and Grievant
do not square with the differences she
spoke of in her testimony. Examining the
Form 1796s completed by Gij shows that
in the rated categories. again, the two
were [dentical in eight of the mine cate-
gories——they only differed 1n the category
addressing “Experience in ... other re-
lated work”.

Differences in Gil’s written assess-
ment appear in the narrative section with
respect to attendance (with Metheringham
rated as “good” and Grievant rated as
“improving to fair”) and in an area of
“attention to detail” (with Metheringham
doing better than Grievant). Giving the
Service the benefit of the doubt that I
should take into account those assess-
ments (which areas of concern are not
specifically listed in the "Knowledge.
Skills, Abilities. Experience. & Other
Reguirements” on the Form 1796), the
Service's position that these areas were of
real concern with respect to Grievant s
dimunished by the fact that no discipline
of record exusts for Grievant in either of
these additional areas relied upon by Gil.
If Grievant was as lacking in these arens
as tesufied by Gil, one would expect o
see some record of discipiine.
defined

The Kandom Fouse

“Appreciable” s

et

“oonsiderabla”,
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Dictionary Of The English Language {21nd
ed.). There is no “rational basis” exhib-
ited by this record for me to conclude that
the one point differential between
Metheringham and Grievant as docu-
mented by the Reviewing Committee, the
one area out of nine as documented by the
Selecting Officer and the difference in the
additional areas of attendance and atten-
tion to detail when no discipline of record
exists for Grievant in that type of alleged
difficulty amount to a “considerable™ or
“appreciable™ difference between
Metheringham and Grievant. See E7C-
IN-C 22036 (Berk, 1991) at 13 (a “one
point difference is not an appreciable dif-
L C4C-4B-C
/9308 (Fletcher, 1990) at 9 (“While not
tied, a mere three point difference. in a

ference in this case

rating system fraught with subjectivity,
had ought not be deemed an appreciable
difference”™y; C7C-4L-C 20148 (Fletcher.
1991} at 6 (“We question if a two point
difference. 1n a 28 point rating system
franght with subjectivity, attempting to
measure seven items ... is an appreciable
difference. which may accurately be val-
ued. estimated or measured, with suffi-
cient certainty so as to override seniority

as the determining factor.”™).’

Even i the Reviewing Commites’s “Grand
Total of Points” are considered for Grievant and
Metheningham (Ju Exhs, [ 2(a and 3aiarp. 3
and noting that for te line “Divide the wial of
poings by the number of requirements assigned
points (o find the appiicant’'s point average” the
Reviewwng Committee used 2.7 for Grievant and
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Without an “appreciable difference’.
under Article 33.2 “senionty shall be the
determining factor” for selection.
Grievant had ten years greater seniority
than Metheringham. Therefore, Grievant
the

Accounting Technician position over

shouid have been awarded

Metheringham. A violation of Article

- %
332 has been shown.

B. The
The Service's strong arguments that

ervice’s Arguments

Metheringham had better skills than
Grievant {Service Brief at 2-8) do not
change the result. Clearly, there were
distinctions between Metheringham and
Grievant. However, given the virtually
identical scores achieved by
Metheringham and Grievant as found by
the Reviewing Commuttee and the basi-
caily sirular evaluation by the Selecting
Officer as shown by Jt. Exhs, 12 and 13,
those distinctions are still without
“appreciable difference.”

Metheringham testified at the hearing.
To say the least. Metheringham is a most

impressive individual and 1s clearly an as-

G

set to the Service.” But here, the Service

3 for Metheringham. the “Grand Total of
s vields scores of 56 for Metheringnam and
4 for Grievani, Agan. thoss numbers do not
support a rational basis for a conclusion thar
there was an “appreciable difference” between the
rwo candidates.

A Y b

CGiven the ouicome on the meris, the

Lmion’s other arguments are moot
g

As earlier noted, Metheringham is now in
SUPErVision.

Page &

is really asking me to evaluate
Methenngham and Grievant and compare
the two. That i1s not my function. My
function is to look at how rhe Service
viewed the candidates at the time the job
was bid and to consider the information
relied upon by the Service giving due

deference to Management's rights under
1

Article to assign and promote.

Therefore, how I compared
Metheringham and Grievant is wholly
immaterial.'’ The obiective evidence be-
fore me shows that the Service compared
the Metheringham and Grievant in nine
specific categories and, with little excep-
tion, those comparisons found the two

candidates to be virtually identical.’!

O See CITHE-C 13308 (McAllister, 1983) at
10 cited in CIC-4H-C 29207, supra at 15
"*How I view the applicant’s ability and back-
ground 15 not germane, This is a management
function ...

" The Service's reliance upon C4C-LF-C
15291 (Erbs. 1986) (a case where the appiicants
had the same numerical score on the Form 1796
and the selection of the junior employee was up-
held} is not persuasive. In that award, the arbira-
tor stated at 7:
The Unton interprets the even score on
the Form 1796 for the Grievant and
Dragin as meaning that there was “no
appreciable difference” in the qualifica-
tions of the two and therefore the
Grievant's seniority is the tie breaker.
However. the Arbitrator is not con-
vinced that the sole factor in determin-
ing the best qualified is the score on the
Form 1796, I that were the case the
language of the contract could clearly
have spelied that out with particularity.
it did not. but instead referred 1o qualifi-
cations dand in this Arbitgrator's opinion
although the scores on the 1796 are cer-
tainly verv important thev are nor the
oniy iftem to be considered when
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. The Remedy

The remedy in this case 1s not & con-

tinuing ome. Because Grievant was
awarded the ETC Timekeeper position on
February 19. 1994 which replaced the re-
verted Accounting Technician position,

the Union recognizes that the “claim

qualifications” are assessed and/or re-

viewed.

Punting aside that the arbrrator did not dis-
cuss the ramifigaiions of the selection procedures
int the EL-311 which are set forth above at note 6
and which are incorporated into the Agreement
urder Article 19, the facts in that case are much
different than this case. In that case, the position
was that of an Accounting Technician working in
areas of budget and cost conwrol. [fd. at b
Aecording to the arbitrator, at 8-5:

Here there is no showing that the

Grievant ever performed even a major

sosition of the daties of the Accounung

Technician position. Although he has

worked as PSD Technician this job de-

scription, and even the Grievant's ad-
mission, indicates that he spent much of

his career in a timekeeping function,

Even the time he spent in the Finance

Section o special duty was spentin a

rimekeeping funcuon, On the other

hand although Dragin [the junior em-
ployee] had not worked in the account-

ing field for some period of time he has

had more general accouning experience

in o more directly related area. This fac-

rar plus his educatonal background

clearly give him an edge in the qualifica-

LIOTHE.

Thus, in the case before Arbitrator Erbs. al-
‘nough rated egually on the Form 1796, the job
scug?u by the senior emplioyee was clearly one in
which the senior employee had no prior experi-
ence. That is not true here. Grievant had been
he Head Timzkeeper for nine vears. Although
cailed an Accounting Techmiciam the new post-
sion was in great part the replacement of
evapt's prior 30b as it weald apply “for the
Slecmranic Time Clock svstem™. See Ji. Exb. 6
When Metheringham periormed tumekeeping
functions before the ETC was inswalled. he was
wpained By Grievam, C30-4F-C 15287 15 there-
fove ciearty distinguishable on the facts.
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would end on 2/19/94". See Union Brief
at 27. Therefore. the remedy shall be as
follows:

First. the Accounting Technician po-
sition was a Level 6 position. Grievant's
position at the time the Accounting
Technician position was awarded to
Metheringham effective October 20, 1990
See U. Exhs. 6.
Grievant is therefore entitled to the differ-

-

was a Level 3,

ential in pay between the two positions
for the period Qctober 20, 1990 through
February 19, 1994,

Second, the Union also seeks out of
schedule pay for Grievant. That request
is granted. Grievant’s Head Timekeeper
position—a day position-—was abolished
gffective November 16, 1990 (see U.
Exh. i)
Gnevant had to work on the night shift.

Immediately thereaftter,

Because Grievant should have been
awarded the day shift Accounting
Technician position effective October 20.
19990, ali time worked by Grievant on
shifts different than the day shift after his
transfer to the night shift on November
16, 1990 must be considered as working
out of what his schedule should have
been. Under the circumstances, out of
schedule pay is warranted from
Movember 16, 1990 until February 19,

1994 for all time worked by Grievani on

iobs with different hours than the dav
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shift Accounting Technician's position. ~

See C7CAL-C 20148 supra a6, C7C48R-
(21559 (Whnev, 1990y at 27, S7C-3V.271562
iAlsher. 1990) at 9 O7C-4Q-C 31257
tGoldstern, 19943 at 320 CH0-4A-C 3644 erc.
tEnstern, 19870 at 11, See afso. Section
434611 of the ELM ("*Ou of schedule premi-
um’ is paid to eligible full-time bargaining-umt
employees for time worked outside of, and in-
stead of, their regularly scheduled workday or
workweek when employees work on a zemporaw
schedule at the reguest of management.”}: the
Step 4 decision in EiC-JW.C 36784 {2986}
~Those employees who were not timely placed
in bid jobs consisten: with Article 37.3F(2) shail
be paid out-of-schedule prermum for the interim
time between the award and actual placement.™).
Given the length of tme involved in this
dispute {approximmately three and one-haif vears),
! fuily appreciate the potenual monetary sigaifi-
cance of an award of out of schedule pay (o
Grievant. But, in this case. [ have no basis or
authority to change that result. In Hght of the
virtal identicai assessments of Grievant and
Methermngham and Gnievant's en vears of greater
sepjority and Grievant’s nine vears as Head
Timekeeper. there reaily was no practical reason
for failing to award the Accounting Technician
nosition {which was essenually another time-
keeping position; o Grievant i 1990, Parties
must be held responsible for the consequences of
their actons. Just as an emploves in a removal
case must be deemed respensioie for the conse-
quences of his or her conduct with respegt to the
effects that loss of a job can have on the em-
plovee and the employee’s familv, so too must
the Service be held responsible for its actions
which are found inconsistent with the
Agreement. The Union has made much of the
fact that atthough a generai document producton
request was made during the handling of the
grievance by Local Union President and Steward
Carol Pheips. the Form | 796s were not produced
by the Service unul shortiy before the hearing,
Those documents turned out 1o be the determina-
rive evidence 1o this matier against the Service
sgsiiaon. Perhaps had these documents been
nroduced eartier in the provess, much. i ot afl,
3 e “Giﬁﬁ‘lm moneary ;ui‘iiiif\ now iﬁ&i?g the
Service could have been avorded. Buw in anv
event. § now have no authenity w change the re-
sult becausse the consequences of the b@l“\’LL & G-
uons may prove 1o be moneaniv sigmiicant
Grievant testified that during this period
tHere were ames when hg was working on davs,

IV, AWARD
The grievance 1s sustained. The evi-

dence shows that the Service awarded a
day shift Accounting Technician position
to an employee with 10 vears less senior-
ity than Grievant even though there was
only a one point difference between
Grievant and the junior emplovee in one
of nine rated categories on the
Qualifications Rating Sheet for Best
Qualified Positions as assessed by the
Reviewing Committee (and only two
points after weighting) and Grievant and
the junior employee were similarly identi-
cal in eight of nine categories as assessed
by the Selecting Officer. Nevertheless
taking into account the due deference
which must be given to Management’s
decisions. in this case it was arbitrary for
the Service to conclude that there was an
“appreciable difference” between
Grievant and the junior emplove under
Article 33.2 so as to justify the awarding
of the position to the junior emplovee,
As aremedy, Grievant shall be enutled to
the difference between what he carned
and what he should have eamed in the
higher level Accounting Technician posi-
tion for the period Qctober 20, 1990 (the
effective date of the awarding of the posi-

tion to the junior emplovee) until

but he could not remember precisely when that
was. 1t wiil therefore be for the parties i recon-
gucting Grievant's work record during the veriod
ispuie 1o determing the precise amount of ow
it schedule pay due Grievans,
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February 19, 1994 (when the Accounting
Technician position was reverted and
Grievant assumed the successor position)
as well as out of schedule pay for the pe-
rizod November 16, 1990 :(when
Grievant’s former position was abol-
ished) until February 19, 1994 for ail
davs when Grievant had to work jobs
with different hours than the day shift
Accounting Technician position.

e

Edwin H. Benn
Arburator

Dated: September 4, 1994



