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THE ISSUE(S):

The Parties each submitted the following issue(s) to the

Arbitrator:
The Union Presented ths lssue (s} ag follows:

i. Did fanagement violate the National
Agreement and Past practice when the
elevator maintenance was awarded to
Montgomery Elevator?

2. 1f @0, what shall the remedy be?

The Service pregented the issue (s) as follows:

1. Is the grievance timely and pProperly
before the arbitrator 2

Z. Wag the Subwccntxacting of elevator
maintenance done in accordance with
Article 32, ASM  Pparr 535.112 &
535.25% and 2Ny past practice?

3. If so, what shail the remedy be>

RELEVANT CONTRACT PROVISIONS:

ARTICLE 15
GRIEVANCE~ARBITRATEON PROCEDURE

Section 1. Definition

A grievance isg defined as a dispute, diffarence, éisagreement or
complaint  between the partieg related g wages, hours, ang
conditions of employment . A grievance ghall inciude, byt iz not
limited ta, the complaint of an employee or of the Union which
involves the int@rpretation, application of, ar compliance with the
bProvisions of this Agreement or  any local Memorandum of
ﬁndergtanding not in confliet with thig Agreement |

Section 2. Grievancs Procedure Steps
Step 1:
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ta/  Any emplovee who LERLE agquriaeved
with the emplovea’ g immediate supervieao
of the date op which the employee or the
reascnably have hbeen expected to have
employee,  if he op she s0 desires
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the date the Union first became aware of {or reagonapbly should have
become aware of} the facts giving rise to the grievance. In such
case the participation of an individual grievant is not reqguired.
A Step 1 Union grievance may involve a complaint affecting more
than one employee in rhe office.

(p} In any such discussion the supervisor shall have authority to
settle the grievance. The steward or other Union representative
jikewise shall have authority to settle or withdraw the grievance
in whole or in part. No resolution reached as & result of such
discussion shall be a precedent for any purpose.

{c} If nc resclution 18 reached as a result of such discussion,
the supervisor shall render. a decision orally stating the reasons
for the decision. The gupervisor’s decision should be stated during
the discussion, if posgible, but in no event shall it be given to
the Union, representative {(or the grievant, 1f no Union
representative was requested) later than five (5) days thereafter
unless the parties agree to extend the five (5} day period. Within
five (5) days after rhe supervisor’'s decision, the supervisor
shall, at the request of the Union representative, initial the
standard grievance form that is used at Step 2 confirming the date
upon which the decision was rendered.

{d} The Union shall be entitled to appeal an adverse degision to
step 2 of the grievance procedure within ten (10) days after
receipt of the supervisor’s decision. Such appeal shall be made by
completing a standard grievance form developed by agreement of the
parties, which shall include appropriate space for at least the
following: :

1. Detailed statement of facts;

2. contentiong of the grievant;

3. particular contractual provisions involved; and
4. Remedy sought.

Step Z:

{a) The standard grievance form appealing to Step 2 shall he filed
with the installation head or designes. In any associate post
office of twenty (20} o©OF less employees, the Employer shall
designate an official outside of the installation as the Btep 2
nEficial, and shall so notify the Union Step 1 representative.

(p) Any grievance initiated at Step 2, pursuant to argicie 2 or 14
of thie Agreement, must Dbe Filed within 14 days of the date on

which the Union or the employee first learnad or may reasonabl
have been expected to have learnaed of its cause.
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{cy  The inmstallation head oY designee will meet with the gteward
11 sentative as expediticusly as possible, but no
ster than seven (7) days follewing receipt of the Step 2 apneal
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unliess the parties agree upon a later date. In alil grievanceg
appealed from Step 1 or filed at Step 2, the grievant shall be
represented in Step 2 for alj Purposes by a Steward or g Union
Tepresentative who ghall have authority to settle OFr withdraw the
grievance ag a result of discussions O compromise in thig Step,
The installation head or designee ip Step 2 also shall have

involved, ang remedy sought. The Union representat ive may algo
furnish written statements from witnesses Or other individuals. The
Employer representative ghall also make g full ang detailed
statement of facrg and contractual Provisions relied upon. The
parties’ representatives shall cooperate fully in the effort to
develop all Necessary factg, including the exXchange of copies of
all relevant Papers or documents in accordance with Article 371, The

and contentions. In addition, in cases involving discharge gither
party shall have the right to present No more than two wWitnesseg.

(f)  Where agreement is not reached the Emplover’ g decision shall
be furnished Lo the Union Tepresentative in writing, within ten
(10} davs after the Step 2 meeting unlessg the parties agree to
extend the ten {10) day period. The decision shall include a full
Statement of the Emplovyer‘g unéerstanding of (1) a1 relevant
faces, {2) the contractual Provigsions involved, and  (3) the
detailed Teasons for denial of the grievance .

(g} If the Union representative believes thar the facts o
contentions get forth in the decision zsra incomplete or inaccurate,
such ra resentative should, within ten (10} days of recelipt of the
Step 2 decision, Lransmit to tha Emplover:g Tepresentative 4
written statemant setting forth corraections oy additiong deemed
hecessary by the Union. Any such Statement must pe included in the
file as part of the grievance record in the cage. The filing of
such corrections ©r additions shalil not affect the Cime limits for
appeai to Step 3.

(h}  The ﬁﬁimn,may'ap§e31 an adverse Step 2 decision Lo Step 3, Any
such appeal must be made within fifteen (15 daye aftay receipt of
the BEmplover:g decigion unless the partieca- representatives agree
Lo extend the time for appeal . Any appesl mugt include Copies of
{1) the standard grievance form, {2} the mplover: g written Step 7
d@cisicﬁ, ard, 3f filed, {3} rhe Union “Rrrections o additiong Lo

the Step 2 decizion.



Step 3:

(a) Any appeal from an adverse decision in Step 2 shall be in
writing to the appropriate management official at the
Grievanca/ﬁrbitxatiga processing Center, with a copy to the
zmployer’'s StLep 2 ra@res&gtative, and shall specify the reasons for
the appeal.

(b} The grievant ghall be represented at the Employer’s Step 3
Level by a Union’s Regi@n&l-re@ras&ntatiwe, or designee. The Step
2 meeting of the parties’ representatives Lo discuss the grievance
shall be held within rifreen (15) days after it has been appealed
to Step 3. Bach party’s representative shall be responsible for
making certain +hat .all relevant facts and contentions have been
developed and considered. The Union representative shall have
authority to settle or withdraw the grievance in whole or in part.
The Bmployer’s representative 1ikewise shall have authority o
grant the grievance in whole or in part. In any case where the
parties’ representatives mutually conclude that relevant facts Or
contentions were not developed adequately in Step 2. they shall
have authority to return the grievance to the Step 2 level tfor full
development of all facts and further consideration at that level.
in such event, the parties’ representatives at Step 2 shall meet
within seven (7) days after the grievance ig returned to Step 2-
Thereafter, the time 1imits and procedures applicable to Step 2
grievances shall apply.

{¢) The Employexr’s written Step 3 decision on the grievance shall
pe provided to the Union’s Step 3 representative within fifteen
(15) days after the parties have met in Step 3, uniess the parties
agree to extend the fifteen (15) day period. Such decision shall
zstate the reasons for the decision in detail and shall include &
statement of any additional facts and contenticng not previously
set forth in the record of the grievance as appealed from Step 2.
cuch decision also shall state whether the Employer’'s Step 3
representative believes that 1o interpretive lssue under the
Nat ional Agreement ©OF acme supplement thereto which may be of
general application s involved in the case.

{dy The Union may appeal an adverse decision directly Lo
arbitration at rhe appropriate Grievance/Arbitration Processing
Center within twenty-one (21) days after the receipt of the
pmployer’s SUeEp 3 decision in accordance with the procedure
hereinafter set forth; provided the Employer’'s Step 3 decision
srates that no interpretive 1ssue under rhe National Agreement or
some supplement thereto which may be of general application i
involved in the case.

(e} 1f either part :
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grievance form, the Step 2 and Step 3 decision and, if filed, any
Union corrections and additions filed at Step 2 or 3. The Union
shall furnish 3 Copy ©f the Union appeal to the appropriate
management official at the Grievance/Arbitratian Processing Center,

{f) Where grievancesg appealed to Step 3 involve the same, or
substantially similar issues or facts, one such grievance to be
selected by the Union representative shall pe designated the
"repregsentativen grievance. If not  resolved ar Step 3, the
"representative® grievance may be appealed Lo 8tep 4 of the
grievance procedure or to arbitration.in,accordance with the above .
All other grievances which have been mitually agreed to as
imvalving the same, or substantially similar iszaues or facts as
those involved ip the "representative grievance shall be held at
Step 3 pending resolution of the "representative grievance,
provided they were timely filed at Step 1 and properly appealed to
Steps 2 and 3 in accordance with the grievance procedure

Following'resclution,of the "representativen grievance, the partiesg
involved in that grievance shall meet at Step 3 to apply the
resolution to the other pending grievances involving the Same, or
substantially similar issues Oor facts. Disputes over the
applicability of the resolution of the "representativen grievance
shall be resclved through the grievaﬂcewarbitratien, Procedures
contained in this Article; in the event it is decided that the
resolution of the "representativer grievance is pot appiicable to

a particular grievance, the merits of that grievance shall also be
considered,

(g) In order to discaurage the filing of multiple local grievances
invelving any new or changed pistrict or Area-wide policy,
instructions, or guidelines, the APWU Regional Coordinator or
National Business Agent may file one grievance concerning such
policy, instructions, or guidelines, directly at Step 3 of the
grievance procedure. The grievance may be filed within fourteen
(14) days of the date on which guch union Fepresentative firge
learned or may reasonably have been expected to have learned of the
implementation of such policy, instructions, or guidelines. Timely
local grievances, which had already been filed concerning sueh
policy, instructions, or guidelines, will be held at or returned to
Step 2 of the grievance Procedure, ag applicable, pending the

- Thereafter,
local grievances will be finally adjudicated in accordance with the

o

Step 4:

4l In anv cage Properly appealed to this Step the Parties shall

mzel at the National leve] bromptly, but in ne event later than

thirty {30} days after filing such appeal in an atf B o resolve

the grievance. 7The Union Tepresentative ghali have Authicrity to

settle or withdraw the grievance in  who in . rt
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the grievance in whole or in  part.
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step 3 where {(a) the parties agree that no national interpretive
iggue isg fairly presented oY (b) it appears that all relevant facts
have not been developed adequately. In such event, the parties
shall meet at Step 3 within fifteen {13) days after the grievance
ig returned to Step 3. Thereafter the procedures and time limits
applicable tO grep 3 grievances ahall apply. Following their
meeting in any case not returned to Step 3, a written decigion by
the Employer will be rendered within fifteen (15) days after the
gtep 4 meeting unless the parties agree LO extend the fifteen {15)
day period. The decizion shall include an adequate explanation of
trhe reasons therefor. lin any instance where the parties have bheen
unable to dispose of a grievance by settlement or withdrawal, the
National President of the Union shall be entitled to appeal it to
arbitration at the National level within rthirty (30} days after
receipt of the Employer’s Step 4 decision.

Section 4. Grievance Procedure - General

A. The parties expect that good faith observance, by their
respective representatives, of the principles and procedures set
forth above will result in settlement OT withdrawal of
substantially all grievances ipitiated hereunder at the lowest
possible step and recognize their obligation to achieve that end.

B. The failure of the employee oY the Union in Step 1, Or
the Union thereafter to meet the prescribed time limits of the
steps of this procedure, including arbitration, shall be considered
as a waiver of the grievance. However, if the Emplover fails to
raige the issue of rimeliness at Step 2, or at rhe step at which
the employee or Union Failed to meet the prescribed time limits,
whichever 1s later, such objection to the processing of the
grievance 1s waived.

C. Failure by the Employer to schedule a meeting or render
a2 decision in any of the 5teps of this procedure within the time
herein provided {including mutually agresd to extension periods)
chall be deemed to move the grievance to the next Step of the
gzievance—arbitratiom procedure.

0. it is agreed that in +he event of a dispute between the
Union and the Employer as to the interpretation of this Agreement,
such dispute may be initiated as a grievance at the Step 4 level by
thae President of the Union. Such a grievance shall initiated in
writing and must specify in detzil the facts giving rise o the
dispute, the precise interpretive issues to be de 4 and the
contention of the Union. Thereafter the parties shall mest in Step
L within thirty {(30) days in an effort to define tl ise issues
involved, develop all necessary facts, and reac spent . Should
rhey fail to agree, then, within fifteen (15} dayes of au
each party shall provide the other with a statement I
ire understanding of the jgzues involved, and the
o such issues. In the event
agr&em&at'wiihig sixty (60} days
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in Step 4,

8

the Union then may appeal it to arbitration, within

thirty (30) days thereafter,

Section 5.

Arbitration

A, General Provisions

1.

A request for arbitration shall be submitted within
the specified time limit for appeal .

No  grievance may be arbitrated at the National
level except when timely notice of appeal is given

arbitration at the Area level except when timely
notice of appeal is given ip writing to the
appropriate management official at the
Grievance/Arbitration Processing Center by the

in the order in which appealed. The Employer, in
consultation with the Union, will be responsible
for maintaining*appr&priate dockets of grievances,
as  appealed, and for administrative functions
necessary to  assure efficient scheduling ang
hearing of cases by arbitrators at all levels.

In order to avoid loss of available hearing time,
eXcept in National level Cases, a minimum of six
{6) expedited or three (3) regular cases, when
available, are to be scheduled for each hearing
date. Back-up casges should be scheduled when
available to be heard in the event of lats
settlement or withdrawal of grievances hefore the
hearing. In the event that either party withdraws
all cases lesg than five (s) days prior te the
scheduled arbitration date, and the parties are
unable to agree on scheduling other caseg on thar
date, the p&rty'withéf&wing'the “ases shall pay the
full costs of the arbitrator for that date. 1n the
event that the partiass settle and/or withdraw all
cases five (5] or more days pricr to the schedulad
arbitration date, back-up caseg on the appropriare

arbitration list shall be scheduled. 7¢ the parties

settle cases less than five (5} days prior to the

scheduled arbirration date and are un ble to agree
Lo schedule another cCase, - zhall share
the costs of the arbitrat. date. Thig
paragraph  shall not a Hational  laved
arbitration cases.
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Arbitration hearings normally will be held during
working - hours where practical. Employees whose
attendance as witnesses ig required at hearings
during their regulaxr working hours shall be on
Employer time when appearing at the hearing,
provided the rime spent as a witness is part of the
employee’s regular working hours. Absent a more
permigsive local past practice and at no cost to
the Employer, the Employer will permit omne (1)
change of work schedule per case gecheduled for
arbitration for either the grievant or a witness,
provided notice is given to his or her immediate
supervisor at jeast two {(2) days prior to the
scheduled arbitration hearing.

A1l decisions of an arbitrator will be final and
binding. All decigions of arbitrators shall be
limited to the terms and provisions of this
Agreement, and in no event may the terms and
provisions of this Agreement be altered, amended,
or modified by an arbitrator. Unless otherwise
provided in this Article, all costs, feea, and
expenses charged Dy an arbitrator will be shared
equally by the parties.

All arbitrators con the Regular Area Panels and the
Expedited Panels and on the National Panel shall
cerve for the term of this Agreement and shall
continue to serve for six (6) months thereafter,
unless the parties otherwise mutually agree.

Arbitrators on the national and on the Regular and
Expedited Area panels shall be selected by the

method agreed upon by the parties at the Hational
Level.

In any arbitration proceading in which a Union
feels that its interests may be affected, it shall
be entitled to intervene sznd participate in such
arbitration proceeding, but it shall be reguired to
share the cost of such arbitration equally with any
or all other Union parties to such proceeding. Any
dispute as to arbitrability may be submitted to the
arbitrator and be datermined by such arbitrator.
The arbitrator’s determination shall be final and
binding.

r.evel Arbitration - Regular

At the appropriate Grievance/Arbitration Processing
Center three (3) separate ilists of cases to be
heard in arbitration -shall be maintained for the

he d B

Union: f{(a) one for 211 removal cases and cases
involving suspensions for more than 14 davs, (b}
one foy all cages raforred T supedited
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Arbitration, ang {c) one for all other Cases
appealed g arbitration atr the appropriate
Grievance/érbitraticn Processing Center. Separate
panels will he established for scheduling {a)

more than 14 days, (b} for all cases referred tg
Expedited Arbitration, and (¢} for all other cageg
appealed &o arbitration gt the appropriate
Grievance/Arbitration Processing Center.

Cases will be scheduled for arbitration 1ip the
order in which appealed, uniegs the Union and
Emplover otherwige agres,

Only discipline cases involving Suspensions of 14
days or less and those other disputes ag may he
Mitually determined by  the pParties ghall pe

referred to Expedited Arbitration inp accordance
with Section ¢ hereof .

[see Memo, page 333}

Cases referred to arbitration, which involve
removals or suspensions for more than 14 days,
shall he scheduled for hearing at the
Grievanc&/Arbitration Processing Center at the
earliegt possible date ip the order iq which
appealed by the Union.

If either party concludesg that a cage referred to
Area Arbitration involves an interpretative ilssue
under the National Agreement oy some  supplement
thereto which may be of general application, that

Normally, there  will pa He transcriptg  of
arbitration hearings or filing of Post-hearing
briefs ip “ases  heard ip Regqular BAres level
arbitration, eXcept aithey Pariy at the Natiocnal
tevel mavy reguest g FYAnscript . Fithes Darty at the
hearing HEY O request  to £ila & BGet-hearing
brief in contract arbitrations. 1p Regular Area
level éigcigiiﬁafdiaahafgé arﬁitraiiaﬁﬁ,

Post-hearing briecfg will e permitted only by
mutual avreemerns of the partieg o by directicon of
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the arbitrator. However, each parvy [ay file a
written statement getting forth its understanding
of the facts and jssues and 1its argument at the
peginning of the hearing and also shall be given an
adequale Opyaft&nity to present argument at the
conclusion of the hearing.

The arbitrator in any given case shonld rendey an
sward therein within thirty (30) days of the close
of the record in rhe case.

Level Arbitration - Expedited

The parties agree toO continue the utilization of an
expedited arbitration system for disciplinary cases
of 14 days suspension or less which do not involve
interpretation of the Agreement and for such other
cases as the parties may mutually determine. This
gystem may be utilized by agreement of the Union
through the National President oOT designee and the
vice-President, Labor Relations or designee. In any
such case, the FMCS or aAhd shall immediately notify
the designated arbitrator. The designated
arbitrator is that member of the Expedited panel
who, pursuant to @ rotation system, is scheduled
for the next arbitration. Immediately upcn such
notification the designated arbitrator shall
arrange a place and date for the hearing prouptly
hut within a period of not more than ten (10}
working days. It +he designated arbitrator ig not
avallable to conduct a hearing within the ten | 10}
working days, the next panel member in rotation
shall be notified until an available arbitrator is
obtained.

fgee Memo, padge 333]

1f either party concludes that the issues involved
are of such complexilty ©F significance as £to
warrant reference LO rhe Regular Area arbitration
panel, that party shall notify the other party of
auch reference at least twenty-four {24} hours
pricr to the acheduled time for the expadited
arbitration.

The hearing shall ne conducted in sccordance with
T
11

the following
Ed she hearing shall be informal;
b & briefs shall be filed or transcripts
made M
Ty rheve shall be 00 formal  ruies  of
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ad. the hearing shall normally be completed
within one day;

= if the arbitrator or the parties mutually
conclude at the hearing that the issues
involved are of guch complexity or
significance as to warrant reference to
the Regular Area Arbitration Panel, the
case shall be referred to that panel; and

f. the arbitrator may issue a bench decision
at the hearing but in any event shall
render a decision within forty-eight (48)
hours after conclusion of the hearing.
Such decision shall be bagsed on the
record before the arbitrator and may
include a brief written explanation of
the basis for such conclusion. Thesge
decisions will not be cited as a
precedent. The arbitrator’s decision
shall be final and binding. An arbitrator
who issues a bench decision shall furnish
a written copy of the award to the
parties within forty-eight (48) hours of
the c¢lose of the hearing.

No decision by a member of the Expedited Panel in
such a case shall be regarded as a precedent or be
cited in any future pbroceeding, but otherwige will
be a final and binding decision.

The Hxpedited Arbitration pPanel shall be developed
by the National parties, on an area basis, with the
aid c¢f the American Arbitration Asscciation and the
Federal Mediation and Conciliation Servics.

D. National Level Arbitration

i

o8]

Only cases involving interpretive issues undesr thig
Agreemant or supplements thereto of  general
application will be arbitrated at the National
level .

A docket of cases appealed to arbitration ar the
National level shall be inta

The arbitrators on the
heduled to hear cages
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BACKGROUND :

The Parties agreed to bifurcate the ingtant arbitration
proceedings in light of the procedural srbitrability issue raised
by the Service. The background section is therefore mainly limited
ro the facts related to the procedural issue of whether the instant
grievance 1is timely.

gistorically, the neg Moines Post MPO was ataffed with
ataticnary Engineers, Elevator Mechanics, Flectricians and other
maintenance craft employees. These employees were charge with the
daily maintenance of the building and its systems. In 1989, the
parties agreed, after bargaining over staffed pesitions, that ail
stationary engineers would pe converted to Building Equipment
Mechanics. Thegse employees wWere then trained in Elevator
Maintenance and worked with experienced ElevatoX Mechanics.

According to the Union, in 1993 and 1994 the elevators at the
MPD were re-built. At the end of the one year warranty period on
the re-built elevators the Seyvice broached the subject of
contracting out the maintenance of the elevators. By a letter dated
January 23,1985, the Service notified the Union that it intended to
proceed with the contracting out of elevator maintenance. {(Joint

Exhibit No. 5). APWU representative Jon Arnold received the letter

& gyievance

Ynwever, the Service dees not agree that there was any verbal

f R
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agze%m%ﬁt to extend Lhe deadiine and 0o document wag pregentad Lo
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to aewxtend the
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grievance filing deadline. {(Service Exhibit no. 2) . The Union filed
the instant grievance on April 114, 1985, charging that Pogtal
employees should be allowed to prerform the elevator maintenance
work instead of an cutside service .

On June 7, 1995, the Service denied the instant grievance ar

S5tep 2 on the grounds that it was untimely and disputed the merits
of the grievance. With regard re the issue of timeliness the
Postal Service stated at Step 2.

This grievance isg also untimely as the letter

WaS5 given to the APWU on 1/24/95 that the yspg

indeed wasg to contract out the maintenance of

the elevators.
(Joint BExhibit No. 2). 7The instant grievance proceeded through the

grievance procedure but the partiag could not resolve the instant

dispute. It is within this factual contexr that the instant

THE UNION’S POSITION:
SeeiaWN 2 POSITION:

With regard te the procedurai issue of arbitrabiiity, it ig
the Union’s Position that the Union received notice from the Postal
Service of the pr@pcﬁed.suhc@ntracting'bgt that the Uniop was nover
notified that the grievance was being denieqg 8 untimely. The

Union acknowledges that Step 2 raises the untimeliness issue but

- T £ o 7 P O T oo = -
raiged “Cint Exhibit 2} The Union StIesses that oply cne
gentence of rhe drrevance chain states at Step 2 that the Grievance
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The Union alsc asserts tgat the instant grievahce involves a
cont inuing violation in that every day the Gervice employs a
subcontractor Lo perform elevator maintenance, the Service violated
rhe Contract.

The Union further contends that the Parties agreed verbally £o
extend the filing of +he instant grievance. The Union argues that
a4 verbal extension was needed as the Union desired wmore time to
investigate the facts involved in the instant grievance. The Union
claims that the Service later withdrew or did not abide by the
verbal extension to the £iling of the instant grievance.

nased on the foregoing, the Union argues that the instant
grievance should move forward and that the merits of the instant

grievance should be considered by the Arbitrator.

THE SERVICE'S POSITION:

1t ie the position of +he Postal Service thabt mrticle 15 of
rhe National Agreﬁment ig clear. Theigervice contends that Article
15, 2A uneguivocally provides a clear deadline for the filing of
grievances. The service pointe out that according to Article 15
rhe Union hag feourteen {14} days to file a grievance from the date
rhe Union first became aware of (or reasonably should have becoms
sware of the facts) giving rise to the grievance.

Tn the instant grievance, the Service argues that the Union

o e TTA TR T ¥ o a . 5 r 2 [ — e BATS - Ty P =
olevator maintenance ai rhe Des Moines MPO on January 23, 1995
[ 3 P Ui P BT - o % .
Joint Exhibit No. ol NO

nion indicating the

ot elevaldors
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effecrive March 1, 19%5. The Service points out that the instant
grievance was not filed until April 14, 1995,

The Service states that in its Step 2 denial of the instant
grievance, the Service raised the obijection that the instant
grievancs was untimely under Article 15. (Joint Exhibit No. 2.
The Service argues thar despite a handwritten note from Jon Arncld
requesting to extend the filing time for the instant grievance that
the Service did not verbally agree to any extension. (Service
Exhibit No. 2). The Service asserts thar under Article 15 the
failure of either the employer or employee to meer the proscribed
time limits resultg in the waiver of the issuye. The Service

maintains that the Union failed to file the instant grievance

waived the subcontractmng issue in the instant grievance.
In support of itg position,ragarding the timeliness issue, the
Service relies upen the arbitral award in United Srates Postal
==l otates Postal

Service and American Poaral Workers Union, (Nampa Idaho) (arh.
pa,

Levak, January 31, 1985) Case Nos. WBC-5L-C 21516 and Wi1C-s51,-¢

2870 .

In light of the toregoing, the Service reguests Ehat the
Arbitrater conclude that the Unien failed to file the instans

grievance in a timely fashion and that the instant ar ilevance

H is
therefore not arbitrable and should be dismissed
QPINION;
Fhis is a contractusl interpretar the

subcontracting of elevator mairtenance at the

H T e By o v - o3 e e
DeiwW, the Servics Nnaz raised z

e
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The Parties each submitted the following issuei(s] to

T
=
%

Arpitrator:
The Union presented the issuels) as follows:

1. nid management violate the National
Agreement and past practice when the

elevatbor maintenance was awarded to
Montgomery Elevator?

2. 1f so, what shall the remedy be?

The Service presented the issuel{s) as follows:

1. Is the grievance timely and properly
before the arbitrator ?

2. was the sub-contracting of elevator
maintepnance done in accordance with
Article 32, ASM Part 535.112 &
535 .25 and any past practice?

3. 1f so, what shall the remedy be?

The Arbitrator has duly considered all the relevant facts,
testimony and record evidence. Rased on the foregoing, the
Arbitrator must conclude that the instant grievance was not filed
on a timely basie and is thevefore untimely under Article 15 of the
National Agreement. (Joint Exhibit No. 1}. The Arbitrator must
conclude that the instant grievance is not arbitrable and cherefore
must dismiss the instant grievance as a matter of procedural

rpitrability pursuant to the Collective Bargaining Agreement. The

o

Arvpitrator’s reasoning and conclusions are provided bslow.

1A
iz

- . | [ T —_ J I —
.o a threshold wmatter, the Sservice

raised

i
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he Hervids  c
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Januvary 24, 1995 The Union does not dispute thisg fact . The
instant grievance was not filed until April 14, 1395 (Joint
Exhibit Ne. 2. It iz the Arbitrator’ s opinion that the Union
failed to file the dnstant grievance in a timely fashion in
accordance with the EXpress time limirs contained in Article 15.

The Union argues that while it dig receive notice from the
Postal Service of the smbcaﬁtracting; the Union wag never notified
that the instant grievance wag being denied as being untimely. The

rbitrator finds this argument to be a bir Spurious in thar the

Union acknowledges thar Step 2 raises the untimeliness issue. The
Union maintaing, however, that the Postal Service only raised the
timeliness igssue at Step 2, and nor at the larer stages of the
grievance pProcedure, and therefore waived the issue.

The Arbitrator Cannot  agree. It ig clear that the Posgtal
Service raised the issue of timeliness ag part of icg Step 2 denial
and in accordance with Article 15 (Joint Exhibir No. 2}, 7The
Arbitrator is in agreement with Arbitrator Levak that the goie

requirement of Article 15 g that the Postal Service raises rh

lssue of timeliness at Step 2. Zee, ©.9.,United Sraree Postal
kR wtabes Posgtal

SeErvice and American fostal Workers Unicn, (Nampa, Idaho) (ark.
meMM%.%mMmMmmmw*m%_wm%_%_wmmmme%~m~ ¥

o

Levak, January 31, 1885) Case Nos. WEC-5L-C 2153¢ and W1C-si.¢

23874 As  the Dogral Service  rajsed Fhe Cimeliness i88ue  az
Teguired, the Arbitraror cannot concliuda fhat the Posital Service

T S -2 3 Ty e e o3 T o F e ES - oy 5T v e T s
ine inion BNt Contendsg i dt‘,;,’c:’?ib&"i &5 the E.@f?%@i,.if;%;&ﬁ iEZsue
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rime  the Service employs & =subcontractor to pefform elevator
maintenance, the gervice violates the Contract. The Arbitrator
notes that the Union did not provide any arbitral authority in
support of its position on this peint.

The Arbitratcr is not persuaded that a continuing vieolaticn
sxists in the instant grievance. Rather, it appears that the act

of  Thiring an outaide subcontractor Lo take over elevaltor

maintepnance is a completed transaction. See also, United States

postal Service and American Postad workers Union, (Nampa, 1daho)

(Arbh. Levak, January 31, 1985%) Casge NOS. WeC-5L-C 21536 and W1C-5L-
¢ 2370, It is the Arbitrator’s opinion that a continuing vieolation
defense is a very limited exception to the lissue of the timely
filing of a grievance. To hold otherwise would subvert the
grievance—arbitration procedure and allow for the filing of
grievances whenever the Unicn felt moved to do sO within the
context of an alleged scontinuing vielation.”

The Union further assarts that ihe parcies agreed verbally to
extend the filing of the instant grievance because the Union needed

further time TO investigate the facts. The Union argues Lhat Tae

o

[N

cervice later withdrew or did not abide by the verbal extension Lo
vrhe filing of the instant grievance. The Sservice does not adgree

vhat a wverbal agreement e extend the deadline for filing the

i d g e g KR f e arar A FETUR WL WO EF S 1 -
grievance existed. (Zervice Exhibit No. 2.

grievance-

ST LEVANCES
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involved. indeed, it often takes guite 2 Wit
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longer than fourteen {14) days to fully investigate gz grievance .
Nonetheless, both Parties are contractually required to submit g
grievance within the Proscribed time limits.  If the facts thatr
later come ro Light do not support the grievance, it ig understong
that the grievance may always be withdrawn. 71¢ is therefore the
Arbitrator’s opinion that the Union need not have waited threa
months to file the instant drievance, nor allegedly get a verbhal
extension to do 80, while it investigated the facts of the instant

grievance.

extend the grievance filing deadline, the Arbitrator cannot uphold
the Unien’s position on thig point. The Arbitrator further notesg
that hig authority is limited by the eXpress terms andg conditiong
©f the National Agreement and that he is nor allowad o deviate
from the written contract. The deadline fop the filing of
Jrievances is fourteen (14) days asg ig clearly set forth in Article
15 of the National Agreement. 71n the instans grievance, rhe Union
waited from January 24 uyneril April 14, jsgg Lo file the instant

grievance. Cemgequently, the Arbitratoe mast o

8]
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Union failed Lo abide by the contrs

3
9

tual grievance filing

deadlines. Accordingzy; the instant grievance is untimely and ig

NoU arbitrable . The instant grievance muer therefore he dizmisged.

H e e o e At S %y e g
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The instant grievance i untimely. The instant grievance 1is

not arbitrable and is therefore dismissed.
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Lamont E. gtallworth
Arbitrator

Signed this sth day of February, 1999
city of Chicago

county of Cook
State of Tllinois
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