REGULAR A RBITRATION PANEL

}
In the Matter of'the Arbitration i Grtevant: Class Action
berween }
J Post Office Desg Moines, 1A
UNITED STATES pOSsT AL SERVICE }
and ) USPS Cage # EO4T-1E-¢ 96080977
}
AMERICAN POSTAL WORKERS ) APWU Cage # 779611538
UNION, AFL-CI1D }
)

BEFORE: James p. Martin, Arbitrator

APPEA RANCES
For the USPs: Vincent Wolfr

For the APW1;- Donald F oley

Place of Hearing; Des Moines, 14
Date of Hearing: Muy 28, 2004
Date of Awarg Jure 16, 2004

Relevant Contract Provisions: Article 19 ASM 535112
Contract Year- 1964
Tvpe of Grievance: Contract

Award Summary

The grievance is allowed. The carpenter shall be paid. ar 1996 straight time rates, tor all hours
worked by the Contractor in domng the contested work
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CONTENTIONS

According to the union, management grossly fajled to properly determine COSts to
LotRpare in-house work with contracred work. Management also claimed thar
there was 4 lack of qualified and capable emplovees to perform the work, and this
is patently untrye Overail the National Agreement provides that work will be
done in-house with certain exceptions, and none of those exceptions applied in this
case. Management therefore violateqd the agreement, and the grievance should be

aflowed, with the femedy as requested i the grievance.

According 1o Management, the ASM 535111 Cncourages the yse of postal
personnel to maintain postal equipment. byt with two exceptions. Those
EXTEPUONS are where capable personnel are not available, and where the
performance of the work by contract is economicaliy advantageous. Both
exeeptions applied here. There was g single Carpenter available to do the work, in
4s much as a second Carpenter was on light duty angd incapable of performing the
work. The estimates done by Mr Mallet clearly showed that there was an
Lconomic advantage from Sub{:onfraczing, Based upon thege two facts,

Management Properly subcontracted the work, and the grievance is without merit.

It should he denjed
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relates to postal equipment, and this contract is not by any stretch of the imagination postal
equipment. The appropriate reference in the ASM is 535 112, facility and plant equipment. The
loading dock clearly falls within the “facility” Under 535.111, appears. "Maintenance of postal
equipment should be perfarmed by Postal Service personnel, whenever possible.” There then
follows the twa exceptions set out above, absence of capable personnel and econontically
advantageous contracts. To the contrary, 3351 12 provides: "Contract service 18 encouraged for
Postal Service-operated facility and plant equipment maintenance, when economically

advantageous.” All of the evidence and argument made by the parties relating to 535,111 was

ignored, because it has no bearing upon the issu€ presented in the grievance.

535 112 provides that contract service s encouraged, when economically advantageous. If the

contract in this case wWere gconontcally advantageous, management was not in viclation of the
agreement. However, a reasonable and rational determination that a contract is economically
advantageous 15 a prerequisite for the application of §35. 112, There was no cuch showing in this

case Arbitrator Roumell, ina hearing only two months prior to this one, had basically the same

(uestion presented 10 him. He found that the same Mr. Maliett involved in this case again was
"plainly erronecus” in his COSt estimates. 1o quote from Arbitrator Roumell: "Thisisnota
question of being incorrect. It is a question of using labor COsts and parts cost i the cost analysis
that were not factually correct. Therefore, arguably, this becomes & question - again, using the
Mittenthal language - where the facts make it "almost irresistible” that management had not given
due consideration.” There was no evidence presented that Mr. Mallett did anything but make
rough estimates. far rougher than wauld enable him or anyone 1o come up with a reasonable cost
figure. NoO reason was shown tor not having @ contractor provide an estimate to establish the
contract costs, A study by the amon of in-house COSts, using actual sumbers instead of off-the-
wall estumates. covealod Mr Mallett's estimates for in-house Costs were 30% in excess on one job
and 62 Yo on the other There 1S N0 CONVINCIRG evidence at all that the contracting of the work

was economicatty adhvantaneous, W hich finding s all that 1 required 1O make management 10

violation of ASM 535 HID
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The unavailabiliry of competent help is equally facking in any persuasive proot. Management
acknowledged that all the Carpenter's work was done on Job orders. In My Mallett's response to
dTequest as to the availability of hig mamtenance people to perform the work, he stated that " At
this Time Carpenter is scheduled to remodel tobby and F 14th Street and WDM stations and does
not have time to complete this * This was written early in Februarv, 1996 [p response to the
union's RF1, all the work orders tor December through May, 1996 was provided, and not one of
those work orders related to the job for which the Carpenter was" "scheduled” If the Carpenter
was not scheduled through a work order even three months after Mr Mallett said he was, then
the credibility of Mr. Maliett's statement is nil. The Carpenter testified that he had spent much of
the mterim time performing "make-work" jobs, and he would therefore have been available to

perform the contested work, rather than Contracting it out,

To summarize, ASM 535 112 Encourages contract service for facility maintenance. when
economically advantageous. There is no credible evidence that the contract mvolved wag
economically advantageous, and in tact, substantial evidence to the contrary. There is no credible
evidence that qualified personnel were not available, and 1o the contrary, evidence that such
personnel were available. Management therefore violated ASM 535112 and the grievance ig

allowed. Asa remedy, the Carpenter will be paid. at 1996 straight time rates, for all hours

worked by the subcontractor in performing the contested work.

AWARD
The grievance is allowed  The carpenter shall be paid, at 1996 straight time rates, for all hours

worked by the contractor in doing the contested work







