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With regard to the remady reguasted, the Servics maintain that it was outside rhe
bounds of the National Agreement, and not within the authoricy of the arbitrator.
The Service further stressed that additional compensation requested by the Union
wds an unachieved demand at the negotiating table. Thus they said: “What the Union
i5 seeking here is to gain something through arbitration which it failed to secure

in negotiation.”

Management objected to the introduction of the APWU settlements developed by the
LAMPS team which governed overtime procedures, However, che arbitrator stated:

"With regard to the merits of the matter the record is manifestly clear that the
pecking order established by LMOU and the LAMPS settlement was not followed when
non~0BL Tour 2 emplovess ware required to work overtime, and there were ODL enployees
available who had not (and would not) reach the twelve and sixty limits provided
in the National Agresment..."

Although much of the Service's arguments suggest that these grisvances werse being
pursued on behalf of the wrong individuals, {in that they are seeking penalty
overtime pay for the rnon-0hL List emplovees) the arbitrator stated: "The issue
here is that non-0ODL employees ware forced to work overtime before the pecking order
of assigning overtime from the ODL was exhausted beforse twelve and sixty maximums
were reached. A fair reading of.the Agreement and the MCU at page 187 makes it
clear that non-0DL emplovees are entitled to have thelr wish to not work overtime
brotected until such time as they may be properly force assigned to work overtime."

Thus he reasoned, the non-0DL employees were injured when they were improperly forced
to work overtims, HBe referred to a prior arbitration award by Arbitravor Howard,
E7C~2A-C 31367, which his remedy provided certain mnon-0DL employvess who were
improperly forced o work overtime he paid at the penalty overtime rate, rather
than the regular overtime rate,

Therefore, he sustazinaed both grievances, instructing the Peosral Service to wpay
penalty overtime rate for the hours that the non~0DL employees were reguired to
work overtime, while ODL employess wers available,




REGULAR ARBITRATION PANEL

{ GRIEVANT:
in the Matter of the Arbitration ) Class Action
{
between )
(
UNITED STATES POST OFFICE ) POST OFFICE:
{ Des Moines, 1A
and } 50318-9998
{
AMERICAN POSTAL WORKERS UNION } CASE NO:
{ C7C-4K-C 33984
) C7C-4K-C 33986
Before john C. FLETCHER, Arbitrator
APPEARANCES:
For USPS: Mr. Daniel Garza, Manager Labor Relations
Ms. Marcia G. Grant, Labor Relations Ren.
U. S. Postal Service
1165 Second Avenue
Des Moines, lowa 350318-9998
For APWU: Mr. Carl Casillas, National Business Agent
American Postal Workers Union
6301 Rockhill Road, Room 315
Kansas City, Missouri 641311117
Place of Hearing: Des Moines, lowa
Date of Hearing: January 23, 1992
AWARD:

Grievances C7C-4K-C 33984 and C7C-4K-C 33986 are sustained. The
Grievants listed in these cases are entitled 1o be paid the penalty overtime rate
for the hours they were required to work overtime when O] empiovess were
available and not conracted. Grievanis are 10 be awarded the difference
between the regular overtime rate received and the penalty overtime rate.

Date of Award: February 7, 1997
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APWU & USPS
C7C-4K-C 33984
C7C-4K-C 33986
Des Moines, Iowa

OPINION and AWARD

C7C-4K-C 33984 - Class Action
C7C-4K-C 33986 - Class Action
Des Moines, lowa

BACKGROUND:

On February 28, 1990, several Tour 2 employees not on the Overtime
Desired List were required to work overtime for up to two hours. The Union
contended that Management was required to work Tour 3 ODL employvees
before force assigning non-ODL Tour 2 employees 1o work. APWU filed a
grievance seeking an additional one hours pay for each hour non-ODL
employees were required to work - {Case C7C-4K-C 33984). On January 30, 1991,
two Tour 2 employees, not on the ODL, were required to work overtime. The
Union contended that Tour 3 ODL employees should have been called in early
rather than force assign non-ODL employees to work. It filed a grievance
contending that each should be allowed three times their straight time rate of
pay for each hour worked - (Case CTC-4K-C 33986). Both Grievances were
discussed at Step 2 on May 8, 1991, without settlement. They were timely
appealed to Step 3 and on 1o this arbitration where they were heard in a single
consolidated evidentiary hearing.

STIPULATIONS

At the commencement of the consolidated evidentiary hearing the
parties' Advocates entered into a number of stipulations. These were:

1. On the dates involved in both Grievances
employees not on the ODL were required 1o work
overtime. )

2. Tour 3 employees on the ODL were not
contacted at home o report early on the dates
involved in both Grievances.

3. With regard w the January 36, 1991
Grievance, certain Tour 3 ODL emplovees were
scheduled (the day before, january 29, 1991y
Lome in two hours 2arly, being told o TEDORT at
5:30 PML instead of 7:30 BM.

4. On Januvarv 30, 1991, wo Tour 2
cinployees, not on the ODL remained at work for
two hours bevond their assigned ending times.

5. On both February 28, 1990 and danuary
30, 1991 management scheduled simulianesys
assignments of both Oy empioyees and non-ODL
emplovess,
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APWU & USPS
C7C-4K-C 33984
C7C-4K-C 33986
Des Moines, lowa

Additionally the parties’ advocates indicated that the two Grievances
selected to be progressed to arbitration are representative of 23 other live
grievances which will be disposed of on the basis of the Award rendered in
this martter.

THE ISSUE
APWU's Advocate asks that the issue in this arbitration be framed as

Whether or not the terms of the National
Agreement were violated when Management
required Clerks who had not placed their nanes
on the Overtime Desired List to work overtime on
February 28, 1990 and January 30, 1991, at 2
time when there were employees on the ODL who
had not worked up to twelve hours in a day or
sixty hours in a service week? And if 50 what
shail be the remedy?

And, while the Service expresses no disagreement with the basic statement of
the Issue, it suggests that if there was in fact a violation of the Agreement:

Are the remedies requested in the two
Grievances appropriate and available within the
boundaries of the National Agreement?

THE POSITION OF THE PARTIES
The Position of APWU

APWU stresses that the facts in these Grievances are not dispured. Tour
2 emplioyees not on the Overtime Desired List were required 1o work overtime
on February 28, 1990 and January 30, 1991 and no effort was made to COMNact
Tour 3 employees who were on the Overtime Desired List 1o report early. In
this installation, APWU points out, there exists a practice and policy to cali
employees at home to report c¢arly when additional help is needed on 2 Tour. A
pecking order for working ODL emplovess has been developed, which was not
followed on cither dare.

The Union contends that Article &, Section 5, Paragrash G of the
National Agreement prohibits requiring employees not on the ODL 16 work
overtime unless all available employees on the ODL nave worked up to 17 hours
per day or sixty hours per week. In his matier, on the two davs involved
neither the 12 nor the 60 maximums had been reached, it is argued.

APWU also points out that there is no evidence, and the Service has not
alleged that an operational window existed which necessitated scheduling ODL
and non-ODL Clerks at the same tirme so as 1o complete a task, which would fit
within a recognized exception to the language of Article £.5.G as contained in



APWU & USPS
C7C-4K-C 33984
C7C-4K-C 33986
Pes Moines, lowa

the second paragraph of the MOW found at page 187 of the National
Agreement.

APWU maintains that the IMOU and several Step 2 LAMPS settlements
have established a pecking order for overtime assignments in this facility.
This pecking order was not followed when Management required Tour 2 non-
ODL employees to work when ODL employees were available and not called.
Additionally, the practice and the policy in the facility, as well as the Step 2
LAMPS settlements indicated that employees should be called at home (with
some living just across the street) before forced overtime is accomplished.

With regard to the remedies requested in the Grievances, APWU
maintains that the Arbitrator has the authority to award exactly that which is
claimed and there are a number of Regional and National Awards which
support this conclusion, Moreover, in this facility a practice has developed
under which penalty overtime payments are made to emplovees for overtime
scheduling violations. Triple time overtime will discourage further violations
of the Agreement, the Union urges,

In support of its several arguments, APWU cites the following
arbitrations;

H4C-NA-C-19 Mittenthal April 16, 1986
H4N-NA-C-21 Mittenthal June 9,1986
S4C-3D-C 14637 Caraway March 17, 1988
S4C-3F-C 53812 Bennett May 22, 1988
E7C-2G-C 1087 Ables i April 5, 1989
E4C-ZH-C 12870 Williams August 25, 1989
E7T-2}-C 25646 Klein July 8, 1990
S7C-3W-C 14020 Schedler, Jr. August 20, 1990
C7C-4B-C 20871 Newman Ocrober 1, 1990
H4C-NA-C 30 Mitienthal January 14, 1991
E7C-2A-C 31397 Howard March 26, 1991
S7TC-3B-C 32276 Sherman Aprit 27, 19491
C7C-4K-C 33908 Benn Gorober 21, 1991

The Position of USPS

The Service argues that APWY has the burden of proof in this martter
and that this burden cannot be met. Scheduling problems dictated the manner
in which overtime would be worked on the two dates in guestion. Under
Article 3 of the National Agreement, Management has the right and the
obligation 0 schedule employees efficiently according o operational needs.
On one of the dates Tour 3 employees had already been scheduled and the work
projections were such that additional emplovees from Tour 2 would be needed,
Other times, overtime was not determined o be needed until it was o late o
call in Tour 3 employees and have them in place at the tme the work was
required to be completed.

PALGE MO, 4



APWU & USPS
C7C-4K-C 33984
C7C-4K-C 33986
Des Moines, lowa

The Service stresses that the Step 2 Settlements are not admissible and
are not precedent setting, therefore they must be ignored in this Arbitration.

With regard to the remedy requested, the Service maintains that itis
outside the bounds of the National Agreement and not within the authority of
the Arbitrator. Overtime and Penalty Overtime are specifically dealt with in
the National Agreement and those Grievants involved in these cases who were
required to work overtime were compensated correctly, as provided within the
National Agreement. Nothing more is required. The Services stresses that, on
its face the additional compensation sought is a penalty. Similar penalties
were demanded by APWU in negotiations and were not agreed 1o, Thus, what
the Union is seeking here is to gain something through arbitration which it
failed to secure in negotiations. '

In support of its arguments the Service cites the following arbitrations:

S4N-3D-C 6714 Schedler, Jr. July 6, 1986

C4C-4B-C 13687 Porter, |Jr. June 25, 1987

C4C-4R-C 30731 Martip July 14, 1988

E4N-2G-C 6806 Jacobs Movember 14, 1988

W7N-40Q-C 10845 Snow December 19, 1991
DISCUSSION

Over the objection of the Service, the Step 2 LAMPS settlements offered
by APWU are being accepted into evidence in this Arbitration. It is noted with
regard to Step 2 settlements the National Agreement states:

Any settlement or withdrawal of 2
grievance im Step 2 shall be in writing or shall he
noted on the standard grievance form, but shall
not be a precedent for any purpose, unless the
parties so agree or develop an agreement to
dispose of future similar or related problems.

One of the Step 2 LAMPS settlements offered by APWU, when fairly read,
can only be characterized as "an agreement to dispose of future similar or
related problems” For instance, Settlement No, 77-88-4038 Contains an

- opening introductory senitence reading:

4

THE OHDER IN WHICH OVERTIME & TO BE
SCHEDULED IS AR FOLLOWS:

Additionally, this settlement and all of the others submitted by APWU,
were settlements developad by the local LAMPS team. For whatever their
reasons, intentional or inadvertent, the team did not see fit 1o include within
the text of the sertlements customary language that the product of the :
settlement could not be cited or relicd on in whon handling future matters, as
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APWU & USPS
C7C-4K-C 33984
C7C-4K-C 33986
Des Moines, lowa

is usually the situation in regular Step 2 settiements which, one party or the
other does not want to be a precedent or have cited in future arbitrations.

With regard to the merits of the matter, the record is manifestly clear
that the pecking order established by the LMOU, and the LAMPS settlement was
not followed when non-ODL Tour 2 employees were required to work overtime
and there were ODL employees available who had not (and would not) reach
the twelve and sixty limits provided in the Agreement and dealt with in
National Arbitration Awards. Instead, what seems to be the real issue here is
the question of whether or not those non-ODL employees required to work
overtime when ODL employees were available are entitled to receive additional
compensation because the Agreemens, National Arbitration Awards and the
locally established pecking order were not followed on the two dates of the
Grievances. And if entitled to additional compensation, what additional
compensation would be appropriate?

Arbitration S4C-3F-C 53812 (Bennett 1988), considered a matter in which
the primary issue concerned was the remedy. In that case remedial authority
standards as articulated by Hill and Sinicropi in Remedies in Arbitration, (BNA
1981}, as well as Awards of several respected Arbitrators, were referenced.
From S4C-3F-C 53812, Hill and Sinicropi and other texts on the subject {Ekouri
and Elkouri How Arbitration Works, 4th Ed. BNA 1985 and Fairweather, Practice
and Procedure in Labor Arbitration, 2nd Ed 1986) there can be no question
that the standard is well established that

An_arbitral appointment carries with it the
inherent power to specify an appropriate remedv
and if an Arbitrator has the power to decide a
contract violation this power must carry with it
the power to_award a remedy.

The Service has not been able 10 persuasively demonstrate that this
standard would be inappropriate in this matter.

Much of the Services’ arguments on this point suggest that these
Grievances are being pursued on behalf of the wrong individuals, It infers (as
their arguments were understood by the Arbitrator} that if any party may
have been injured it was the emplovees on the ODL who were not used when
non-CDL employees were required to work. It well may be correct that ODL
emplovees were injured when non-ODL emplovees were reguired o work, but
that is not the issue in this Arbitration. The issue here is that non-0DL
empioyees were forced 10 work overtime before the pecking order of
assigning overtime from the ODL was exhausted and before the 12 and 60
maximums were reached. A fair reading of the Agreement and the MCOU at
page 187 makes it clear that non-ODL emplovees are entitled (o have their wish
10 0L IO work over fime protected until such time as they may be properly
force assigned to work overtime. For example the first sentence of the MOU
states:

PAGE HO. 6



APWU & USPS
C7C-4X-C 33984
C7C-4K-C 33986
Des Moines, lowa

Recognizing that excessive use of overtime
is inconsistent with the best interests of postal
employees and the Postal Service, it is the intent
of the parties in adopting changes to Article 8 to
limit overtime, to avoid excessive mandatory
overtime, and 1o protect the interests of
employees who do not wish to_work overtime,
while recognizing that bona fide operational
requirements do exist that necessitate the use of
overtime from tme to time,

{Underlining added.)

Thus non-ODL employees may also be injured when they are improperly
forced to work overtime and payment of only that which the Agreement
establishes as payment for overtime worked does not protect their wish to not
work overtime and will not discourage future violations of the Agreement.
Almost this same situation occurred in Arbitration E7C-2A-C 31397 {Howard,
1991) and the remedy provided there required that certain non-ODL employees
improperly forced to work overtime be paid at the penalty overtime rate
rather than the regular overtime rate. That remedy is appropriate in this
matter and it will be the one awarded here.

s

AWARD

Grievances C7C-4K-C 33984 and C7C-4K-C 33986 are sustained. The
Grievants listed in these cases are entitled to be paid the penalty overtime rate
for the hours they were required to work overtime when ODL emplovees were
available and not contacted. Grievants are awarded the difference between the
regular overtime rate received and the penalty overtime rate,

L4

.. C. FLETCHER, Arbitrator

~

Mt Prospect, iL
February 7, 1992



